
 

 

File OF-Fac-Gas-N081-2019-01 02 
21 April 2020 
 
 
To: All Parties in the GH-001-2019 Hearing 
 

Hearing Order GH-001-2019 
NOVA Gas Transmission Ltd. (NGTL) 
Application for the Edson Mainline Expansion Project (Project) 
Procedural Update No. 6 – Remaining Hearing Process Steps and Comment 
Process on Adjournment 
 

On 30 March 2020, the Commission of the Canada Energy Regulator (Commission) set out 
a comment process seeking input from parties prior to making a further determination 
regarding the hearing process for the Edson Mainline Expansion Project (C05525-1). The 
deadline for Intervenor submissions was 6 April 2020 and the deadline for NGTL’s reply 
comments was 9 April 2020.  
 
On 6 April 2020 the Commission, in response to a request by O’Chiese First Nation for an 
extension (C05587), granted an extension to O’Chiese First Nation until 9 April 2020 to file 
submissions in the comment process. The Commission correspondingly extended the 
deadline for NGTL to file reply comments to 14 April 2020 (C05638).  
 
The Commission received replies from 7 Indigenous Parties, 1 federal agency,  
1 provincial government, and 1 industry association:  
 

 6 parties seek an adjournment until the COVID-19 pandemic is over;  

 3 parties indicate a preference for a written process, with 1 reserving the right to 
speak to adjournment requests; and 

 1 party indicated no preference in process but requested that the process continue 
(i.e., that there be no adjournment).  

 
Remaining Hearing Process Steps 
 
Regarding cross-examination, the Commission has decided to replace oral cross-
examination with a written process, as detailed below, for the following reasons: 
 

 The Commission acknowledges its earlier decision granting oral cross-examination 
based on the requests from O’Chiese First Nation and the Stoney Nakoda Nations. 
However, the Commission is also of the view that current pandemic challenges 
constitute a material change in circumstances that will prevent in person cross-
examination from occurring in the foreseeable future and for a potentially 
indeterminate period of time.  
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 Cross-examination is not a right of the parties in a certificate hearing. The 
Commission is of the view that Information Requests (IRs) will provide all parties 
with a meaningful opportunity to test evidence and otherwise ensure that 
administrative law principles and procedural fairness will be respected. 

 
Accordingly, the Commission directs that there will be a further concurrent round of IRs 
(from Intervenors to the Applicant and from the Applicant to Intervenors). Motions to 
compel better answers can be made if answers are deemed insufficient, non-responsive 
or lacking in any way. 
 
As for final argument, the recent option of virtual argument was not deemed desirable by 
most parties. Only the Applicant took no issue with it. Accordingly, final argument will 
also be filed in writing. 
 
Requests for Adjournment 
 
Turning to the timing of the above steps, the Commission is mindful that there may still 
be participation constraints due to the current Covid-19 pandemic even when making use 
of an IR process instead of oral cross-examination, as a number of parties have already 
expressed. Accordingly the Commission wishes to canvass parties on when written steps 
can realistically and fairly take place in light of the Commission’s legislated 15 month 
time limit1 to provide the Minister with its report, which in this case falls on  
26 November 2020. The Commission is not currently contemplating extending the  
26 November 2020 time limit, but recognizes that there may be demonstrated and 
factually supported limitations that would prevent a party’s ability to meaningfully 
participate.  
 
The Commission wants to remind parties that we are all affected by the pandemic and 
must all do our share to prevent its spread. At the same time, the Commission is also 
mindful of its duty to adjudicate in an expeditious manner as circumstances of fairness 
permit. The Commission knows that all parties will do their best so we can all proceed to 
a timely yet fair adjudication. The Commission is dedicated to having a process that 
allows for meaningful participation and will seek to accommodate demonstrated capacity 
constraints such that no party is prevented from meaningfully participating as a result of 
the pandemic.  
 
The Commission seeks submissions, including specific, detailed and substantive 
supporting evidence, from all parties on their views with respect to when the written 
process can take place. This should include any adjournment request a party may need 
to proceed with the written process. Specifically the Commission is seeking the following: 
 

 confirm if you intend to avail yourself of the extra round of IRs and/or file written 
argument; 

 if yes to the above, when could the written process resume at its earliest; 

 the length of any adjournment which you may be proposing and why; 

 the specific prejudice you may experience if your adjournment request is denied, 
including details on your ability to conduct work (e.g., access to telephones, 
internet, emails, fax, etc., to consult with the personnel which you may require to 
complete the written process i.e. to complete IRs, potentially answer to IRs and 

                                                           
1  The time limit runs from the time the application was determined to be complete which in this case 

was 26 August 2019. 
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file your final written argument) and the specific limitations with respect to 
conducting the work; 

 the impact the Project will have if the application sought by NGTL is granted, with 
specific particulars on the anticipated nature, scope and severity of the 
anticipated impacts; 

 specific to NGTL: NGTL asked for an adjudication in a timely manner that would 
allow Governor in Council approval of any issuance of a Certificate by January 
2021, and which would allow NGTL to commence pre-construction activities such 
that it could meet its proposed in-service date of April 2022. What flexibility does 
NGTL have to move those dates and what is the actual prejudice to NGTL if 
those dates are not met; 

 the public interest that will be affected by your proposed adjournment, if you are 
proposing one; and 

 any additional views you may have with respect to any adjournment.  
 
The Commission seeks the parties’ comments on the above. Comments must be filed 
according to the following schedule: 
 

Party Submission Deadline 

Intervenors Comments  28 April 2020 

NGTL Reply comments 1 May 2020 

 
The Commission acknowledges concerns raised by O’Chiese First Nation in regards to 
fatigue from comment processes. The Commission notes that O’Chiese First Nation, 
Stoney Nakoda Nations and Samson Cree Nation (who supported the Stoney Nakoda 
Nations’ Motion) have already filed their views that they wish for (in person) cross-
examination to proceed such that an adjournment until cross-examination can occur is 
therefore needed. These parties need not file these views again on the need to adjourn 
the hearing until cross-examination can occur, as these views have been considered and 
the Commission has decided to proceed with a written process for the reasons explained 
herein. However, these parties are free to file additional comments on any potential 
adjournment required to satisfy the remaining written process as per the comment 
process laid out above. 
 
If you require additional information about this letter or for general inquiries about the 
hearing process, please contact a CER Process Advisor by phone at 1-800-899-1265  
(toll-free) or by email at NGTLEdsonMainline@cer-rec.gc.ca or visit the CER’s website 
for the Project at www.cer-rec.gc.ca/NGTLEdsonMainline. 
 
Yours sincerely, 
 
 
Original signed by 
 
 
L. George 
Secretary of the Commission 
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