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To: All Parties in the GH-001-2019 Hearing 
 

Hearing Order GH-001-2019 
NOVA Gas Transmission Ltd. (NGTL or the Applicant) 
Application for the Edson Mainline Expansion Project (Application) 
Procedural Update No. 7 – Adjournment Decision, Late Evidence Requests and 
Revised Timetable of Events 

 
Background 
 
On 30 March 2020, the Commission of the Canada Energy Regulator (Commission) 
established a comment process seeking input from parties prior to making a determination 
regarding remaining hearing steps for the Edson Mainline Expansion Project (C05525-1). 

In addition to commenting on what the remaining process steps ought to be, the responses 
also included several adjournment requests. Particularly, the Stoney Nakoda Nations, 
representing the Chiniki, Bearspaw and Wesley First Nations (SNN), each filed a Notice of 
Motion seeking an adjournment. As well, the Commission also received a 20 March 2020 
letter from Michel First Nation (MFN) and a 25 March 2020 letter from O’Chiese First Nation 
(OCFN) requesting that the Edson Mainline Expansion Project GH-001-2019 Hearing 
(Hearing) process be adjourned in light of the pandemic.  

On 21 April 2020, the Commission released Procedural Update No. 6 (C05818) which ruled 
that the remaining steps will be held in writing. This Procedural Update also sought further 
submissions, including specific, detailed and substantive supporting evidence, from all 
parties on their views with respect to when the remaining written steps for the Hearing could 
take place, given that many parties had made submissions to pause or adjourn the Hearing. 
The deadline for intervenor submissions was 28 April 2020 and the deadline for NGTL’s 
reply comments was 1 May 2020.  
 
Submissions on adjournment arising from Procedural Update No. 6 are addressed in Part I 
of this Procedural Update. The Commission also received 2 requests to file late evidence 
and 1 request to extend a deadline to file late evidence, which are addressed in Part II of this 
decision. 
 
Part I - Adjournment  
 
The Commission received replies from 9 Indigenous parties, 1 federal agency, 1 industry 
association, and the Applicant:  

 3 parties opposed an adjournment; 
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 3 parties sought an adjournment until the pandemic and related restrictions are 
over;  

 2 parties maintained their request for adjournment until the pandemic and related 
restrictions are over but indicated that they can resume in August with extra 
capacity if an adjournment is not granted; 

 3 parties sought an adjournment for a finite period of time; and 
 1 party indicated no preference but stated a need for generous timelines.  

 
The Commission also received submissions from Heartland Generation Ltd. (Heartland), a 
non-party. Since Heartland did not apply to participate in the Hearing and is not a party of 
record, its submissions have not been considered for the purpose of this Procedural Update. 
However, the Commission notes that Heartland’s general concerns about delays to the 
Project were raised by NGTL and the Canadian Association of Petroleum Producers (CAPP). 
 
The Commission has carefully considered all of the comments received from the intervenors 
and NGTL, recognizing its responsibility to ensure that its processes are both fair and 
expeditious, accounting for the particular circumstances of each hearing process. While only 
certain evidence has been reproduced in this decision, parties can be assured that every 
submission was examined and considered.  
 
For the reasons provided below, the Commission has decided that the Hearing should 
continue and is declining to adjourn it.  
 
To address concerns raised, the Commission has decided to expand the timeline for the next 
Hearing step which consists of a concurrent round of IRs for intervenors and NGTL; the 
deadline for this step is set to 2 July 2020, with written responses to IRs and written final 
argument to follow.  
 
Views of parties 
 
Canadian Association of Petroleum Producers (C05945-1) 
 
CAPP submits that the applied-for facilities provide necessary access to markets for CAPP 
members and other NGTL shippers, and that any delay in the planned commercial in-service 
dates could have significant financial impact. CAPP states that an adjournment of this 
process would be prejudicial to the commercial interest of NGTL and its customers. 
 
Driftpile Cree Nation and Louis Bull Tribe (C05973-1 and C05974-1) 
 
Drift Pile Cree Nation (Driftpile) and Louis Bull Tribe (LBT) filed the same letter and do not 
seek an indefinite halt to the regulatory process but submit that an extension of the 
timeframe is necessary given that their priority must be safeguarding their communities in 
these challenging times. Driftpile and LBT request that any deadlines for additional IRs and 
subsequent filing of final written argument be postponed for a minimum of 60 days. This will 
allow the parties to remain focused on navigating COVID-19 while still allowing for a 
considerable amount of time to conclude the proceedings before the legislated time limit of 
26 November 2020.  
 
Michel First Nation (C05951-1) 
 
MFN maintains that an adjournment of the Hearing for the duration of the COVID-19 
outbreak and social distancing is necessary. MFN submits that due to COVID-19 there are 
considerable technical capacity constraints that limit MFN’s ability to meaningfully participate 

https://apps.cer-rec.gc.ca/REGDOCS/File/Download/3921406
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in the Hearing. Furthermore, the requirement of social distancing as a result of COVID-19 
has strained MFN’s available capacity through additional work and inability to meet. Face to 
face meetings, which are integral to Hearing preparation and final argument participation, are 
no longer an option. This includes gatherings for community consultations and meetings with 
leadership. MFN encourages the CER to consider providing additional capacity support to 
Indigenous intervenors, including MFN, to ensure a fair process continues.  
 
While MFN’s main preference is to adjourn, MFN states that, assuming that the requested 
conditions and funding are provided, they could resume the Hearing process in August 2020. 
 
O’Chiese First Nation (C05967-1) 
 
OCFN remains firm in its previous request for an adjournment of the Hearing until such a 
time that Canada and Alberta have relaxed their calls for social distancing and the health and 
safety of its members is no longer at risk. OCFN submits that, should the Hearing continue, it 
will endeavor to participate to the best of its ability in the remaining portions of the Hearing; 
however, if OCFN cannot participate in a Hearing step because of COVID-19 it will not be 
because it did not want to meaningfully participate, it will be because the CER has 
proceeded with a schedule that precludes its ability to meaningfully participate. OCFN 
believes that the earliest it would be able to participate in the remainder of the Hearing is 
August 2020. OCFN also reiterates that the month of June remains an important cultural 
month for OCFN, and as such request that no portions of the Hearing be held during this 
month. 
 
OCFN states that COVID-19 related capacity constraints and cultural constraints make it 
impossible to continue with business as usual. Social distancing limits its ability to meet with 
membership and follow the Creator’s Laws with respect to decision-making. OCFN further 
states that it has diverted its staff, including the 3 members of its consultation office, to assist 
with health and safety measures. Though staff have computers, OCFN indicates that their 
community has insufficient internet and cellular services, which makes communicating both 
internally and externally extremely challenging. Without appropriate capacity support OCFN 
states that it will not be able to participate in the Hearing process meaningfully or possibly at 
all. 
 
OCFN also requests an extension to the 8 May 2020 deadline for the submission of the 
results of its field assessment, in an amount of time “equal to any adjournment that may be 
granted”.  
 
Piikani Nation (C05963-1) 
 
Piikani Nation states that their Consultation and Traditional Knowledge Services is currently 
operating remotely, and as such there are challenges and barriers to being able to contact 
and convene key decision makers and knowledge holders in their Nation including Chief and 
Council and Elders to gather input on the Project. Piikani Nation also submits that they are 
part way through conducting a Traditional Knowledge and Land Use Study (TKLU) on the 
Project through a protocol agreement between Piikani Nation and NGTL that has been 
impacted by the COVID-19 pandemic.  
 
Piikani Nation states they would be in a position to reconvene and participate in the 
remaining Hearing Process steps in early September 2020. This would allow adequate time 
for Piikani Nation to complete key fieldwork components of their TKLU while abiding by 
physical distancing measures and restrictions to prevent the spread of COVID-19 while also 
ensuring Piikani Nation can proceed with the work that is required to meaningfully participate 
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in the GH-001-2019 Edson Hearing and proceed with a productive dialogue with NGTL 
directly. 
 
Samson Cree Nation (C05692-1) 
 
Samson Cree Nation (SCN) states they are agreeable to work with the Commission and the 
Applicant to find a flexible way to adapt and proceed with the review of the Project. SCN 
states that they would be agreeable to the new process and schedule for the review of the 
Project subject to the Commission considering (i) building into timelines the ability of SCN to 
file a draft Traditional Use Study; (ii) providing more guidance and details on process 
requirements and thresholds that need to be met in order to compel better answers from the 
Applicant if Indigenous groups are of the view that answers are “insufficient, non-responsive 
or lacking in any way”; and (iii) allowing additional time between remaining Hearing steps in 
order to buffer the effects caused by COVID-19 including office closures.  
 
Stoney Nakoda Nations (representing Chiniki, Bearspaw and Wesley First Nations)  
 
On 3 April 2020, SNN submitted a motion (Adjournment Motion, C05593, C05594, and 
C05595) requesting that the CER pause the Hearing process and delay the oral cross-
examinations indefinitely, until such time as each of the following conditions have been met: 
 

a) the severity of the COVID-19 pandemic situation has subsided;  
b) the Federal and Provincial Governments have lifted restrictions with respect to 

business operations and gatherings of people, or sufficiently relaxed such restrictions 
to allow for in-person oral cross-examinations to take place; 

c) SNN has lifted its State of Local Emergency order; and 
d) the Stoney Tribal Administration and the Stoney Consultation Office has regained its 

capacity to engage in the Hearing process and has been granted a reasonable 
period of time to prepare for oral cross-examinations, 

e) and in any event until no earlier than 1 July 2020. 
 
SNN states that if an adjournment or suspension is not granted SNN would likely be unable 
to meaningfully participate and will be prejudiced due to capacity constraints. Specifically: (i) 
the Stoney Tribal Administration’s (STA’s) human resources and financial capacity will 
continue to be dedicated to the COVID-19 pandemic for the foreseeable future; (ii) not all 
STA staff have reliable access to computers, phone coverage, and other resources required 
to operate as usual; (iii) many SNN members are facing personal hardships due to the 
COVID-19 pandemic, including disruptions in income, low food supplies, and mental and 
physical health risks; and (iv) the STA is currently not able to engage with SNN members 
with respect to the Hearing process. SNN also states that it is not the responsibility of SNN to 
bear the weight of significant prejudice as a result of the COVID-19 pandemic. The results of 
the COVID-19 pandemic must be borne by all parties involved, with consideration of each 
party’s unique rights 
 
In its response to Procedural Update No. 6 (C05956-1, C05958-1, C05959-1) SNN reiterates 
its request to postpone the Hearing process. SNN upholds that it is unable to participate in 
the Hearing process without prejudice while it is facing the COVID-19 crisis. SNN also states 
that strain has only further increased since the previous filed comments because, as of  
27 April 2020, 13 community members in Eden Valley and one community member in Morley 
have tested positive for COVID-19.  
  

https://apps.cer-rec.gc.ca/REGDOCS/File/Download/3921284
https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C05593
https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C05594
https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C05595
https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C05956
https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C05958
https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C05959
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NGTL (C06091-1) 
 
NGTL states that delays will jeopardize its ability to obtain all necessary pre-construction 
approvals in time to start construction and meet contractual in-service dates. While there 
may be opportunities to accelerate certain activities, these steps are often expensive and will 
likely result in increased Project costs, directionally increasing the Project’s impact on 
NGTL’s System tolls and competitiveness. 
 
NGTL also states that delay of the in-service date will result in the following negative 
impacts: 
 

 NGTL customers who are relying on NGTL having incremental pipeline capacity by 
that date to support their investments will be significantly prejudiced. This will 
negatively impact NGTL’s reputation as a service provider that can meet its 
customer’s needs on schedule;  

 There will be an impact on expected benefits resulting from Project operations, 
including expected tax revenues; 

 There will be a negative impact on return on capital investment to TC Energy’s 
shareholders and correspondingly its ability to attract investments; and  

 Canadian competitiveness will be hurt due to exacerbated concerns with regulatory 
uncertainty and delays. NGTL states that it is imperative in the current economic 
environment that Canada can demonstrate to the world that its economy can move 
forward notwithstanding COVID-19. 
  

Decision of the Commission on Adjournment 
 
As stated earlier, the Commission is of the view that an adjournment is not appropriate. 
However, recognizing that parties are affected by pandemic limitations, the Commission has 
decided to give a generous lead time before the next Hearing step is to occur. Revised 
extended timelines are outlined below. The Commission recognizes that parties are 
experiencing different degrees of challenges with participating in this Hearing while 
addressing the impacts of the pandemic. However, considering the interests of all parties as 
well as the unique rights of Indigenous parties, the Commission is of the view that parties will 
nonetheless be able to continue and complete their meaningful participation in this Hearing 
with some adaptations to the remaining steps in the Hearing. 
 
At the outset, the Commission acknowledges that the COVID-19 pandemic is creating 
extraordinary and devastating effects. For Indigenous parties, the impacts may be felt even 
more keenly. Today, some three months after holding oral Indigenous knowledge sessions, 
some of these parties are under a State of Local of Emergency. All are having to social 
distance and remote work with what some Indigenous parties describe as insufficient 
technology and capacity, as well as having difficulty meeting with members of their 
community. Many Indigenous parties argue that these constraints are preventing their 
continued meaningful participation in the Hearing and submit that meaningful participation is 
essential in order to respect their inherent laws and protect their section 35 Rights which 
stand to be affected if the Project is approved. SNN and other Indigenous parties maintain 
that this cannot occur while they are facing the COVID-19 crisis 
 
The Commission values maintaining good relationships with Indigenous peoples. Having 
received Indigenous knowledge during this Hearing, the Commission continues to take into 
consideration the unique rights and role of Indigenous intervenors. At the same time, the 
Commission is legally mandated to adjudicate a complete application submitted to it as 
expeditiously as circumstances of fairness permit and within the legislated time limit. The 
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Commission must also offer regulatory certainty, which requires predictability, transparency 
and timeliness. Adding to this, we now all share in the extraordinary circumstances that the 
COVID-19 pandemic is creating. 
 
The Commission notes that the positions of SNN, OFN and MFN, NGTL and CAPP on 
adjournment are diametrically opposed. On one hand, SNN seeks an indefinite adjournment 
until the pandemic and corresponding restrictions are over (which OFN and MFN maintain as 
their preference), and on the other hand NGTL seeks to continue the Hearing without delay 
for fear of prejudicing its projected in-service date, which would negatively impact the 
commercial interests of its customers. The Commission is therefore faced with the difficult 
task of balancing all interests to achieve an outcome that is fair to the parties, respects 
parties’ rights and best serves the overall Canadian public interest in these unique 
circumstances.  
 
While the Commission is committed to finding ways to adapt to the needs of parties in this 
pandemic and is seeking to afford as much flexibility as possible within its regulatory 
framework, some compromise from every party is invariably necessary given the competing 
interests at stake. 
 
When considering any adjournment request, the Commission must balance the interests of 
the applicant, the parties, its own mandate and the public interest. In assessing the 
appropriateness of a potential adjournment, the Commission must consider, amongst other 
factors, the length of the adjournment requested, the desirability of having the matter decided 
(including potential harm to the applicant and other parties), and the prejudice to the 
requester if the adjournment is denied. 
 
The Commission is also of the view that, in this case, it is important to consider the nature of 
participation by all parties to date and the stage of the Hearing when assessing the 
adjournment requests. The Commission notes that the majority of the Hearing's steps, 
including the filing of evidence1, multiple rounds of written questions to all parties, as well as 
the collection of oral Indigenous knowledge, have already been completed. The steps that 
remain are a further optional and concurrent round of IRs to replace oral cross-examination 
and written final argument.  
 
In addition to the parties’ submissions, the Commission’s handling of this Hearing has been 
guided by official public health guidance. The Commission has taken judicial notice that the 
Government of Alberta released details of its Relaunch Strategy on 30 April 2020 to carefully 
and gradually lift the restrictions imposed on the economy and the lives of Albertans. The 
Commission - like other agencies – follows the orders and guidance of public health officials.  
 
After weighing all the parties’ submissions and the foregoing considerations, the Commission 
has decided to deny SNN’s motion for an adjournment until the pandemic has subsided and 
related restrictions are lifted, for the following reasons:  
 

 The length of the requested adjournment is effectively indefinite as it is impossible to 
predict when the pandemic, or related restrictions, will be over. Before considering 
such exceptional relief, the Commission considered ways to offer procedural 
flexibility to permit parties to complete the Hearing in a relatively expeditious manner 
while ensuring procedural fairness. The Commission finds that amendments to the 
remaining Hearing steps by giving a generous lead time for the next Hearing step will 

                                                           
1  Of note, there are requests for the filing of late evidence and those will be discussed below. 
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allow for SNN’s meaningful participation in the Hearing process, such that an 
indefinite adjournment cannot be justified;  

 The Commission is persuaded that significant potential prejudice to the Applicant and 
its customers, and potentially to the broad Canadian public interest, may arise if 
some degree of regulatory certainty is not achieved. This will be the case if the 
Project is delayed, even during a pandemic, and if Canadian projects are not seen as 
competitive2. This is especially so, given the availability of a reasonable alternative to 
an indefinite adjournment.  

 While the Commission acknowledges that all parties will experience varying degrees 
of challenges in completing the Hearing process, the Commission is mindful that the 
Hearing process is in its final stages. In evaluating the Hearing process to date, the 
Commission notes that the earlier stages provided robust and generous opportunities 
for all parties to participate meaningfully and observes that a substantial evidentiary 
record was built as a result. The additional time offered to parties to complete 
remaining steps will help mitigate challenges which may be encountered during the 
completion of remaining hearing steps. The Commission finds that parties are 
therefore likely to be able to complete their participation in the Hearing and that harm 
is unlikely to be experienced by parties seeking adjournment, such that the balance 
of convenience justifies an adjournment.  

 Given the stage of the proceeding, the participation opportunities to date and 
procedural flexibility that can mitigate pandemic challenges, the Commission similarly 
finds that the Hearing may proceed in a manner that will allow continued meaningful 
participation from Indigenous parties and maintain the requisite procedural fairness 
necessary for them to make their views known about how the Project may impact 
their rights and interests and how these may be mitigated so that Indigenous parties 
can effectively protect their Constitutionally protected rights and Treaty rights.  

 Finally, the ability to participate in the remaining two procedural steps of the Hearing 
process will likely further improve as Alberta’s Relaunch Strategy proceeds forward, 
even recognizing that not all communities will necessarily see easing of pandemic 
limitations at the same pace, and that communities may have their own safety 
protocols. 

Based on the above, the Commission is of the view that the parties seeking an indefinite 
adjournment have not established the need for, or appropriateness of, an adjournment until 
the pandemic subsides, and has decided to deny SNN’s motion to indefinitely adjourn.  
 
The Commission has already decided on a written process for the remaining Hearing steps 
for the reasons explained in Procedural Update No. 6 (C05818) and no new considerations 
have since arisen. Accordingly, the Commission finds that SNN’s continued request for oral 
cross-examination and an adjournment until such time cross-examination can occur has 
already been determined and is denied.  
 
For the reasons outlined above, the Commission also denies the finite adjournment requests 
of OCFN (to August), MFN (to August), Piikani Nation (to September), and Driftpile and LBT 
(for 60 days) and also notes:  
 

 The length of the requested adjournment is less exceptional than an indefinite 
adjournment. However, even a short adjournment would create delays that are 

                                                           
2  This consideration is not to be construed as a potentially favorable leaning being shown at this time and is 

merely a reasonable consideration in deciding on an adjournment request. 
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neither necessary nor desirable. Similar to what the Commission considered above 
when assessing SNN’s request for an indefinite adjournment, the Commission 
considered a less disruptive procedural alternative to a finite adjournment. The 
Commission has already found that the amended Hearing process will afford 
sufficient opportunities for parties’ continued participation, such that a balancing of 
interests favours denying these finite adjournment requests. Notwithstanding that the 
process will be different from the oral cross-examination process originally 
contemplated and recognizing that parties are challenged by the pandemic, imposing 
a generous deadline for the next Hearing step, consisting of a concurrent round of 
IRs, will allow the Commission to pursue its assessment of the application in the 
most efficient way while also allowing sufficient time for all parties to participate in the 
next Hearing step, such that a finite adjournment is not necessary.  

 The new timelines, while allowing the Hearing to continue, grant intervenors time to 
prepare for next steps and provide relief that is similar to a finite adjournment. The 
granting of a finite adjournment would afford limited additional flexibility to any party, 
whereas the continuation of the Hearing with extended timelines provides certainty to 
all parties regarding the timing and completion of the Hearing.  

 
The Commission has decided that there is a reasonable alternative to any adjournment 
which consists of setting the deadline for the next Hearing steps with a generous lead time. 
The Commission directs that the final two stages in the Hearing Process will occur as 
follows: 

 Concurrent rounds of IRs for intervenors and NGTL will occur 2 July 2020 (5 weeks 
later than the original schedule for cross-examination); and 

 Submission of final arguments, including comments on proposed conditions, will 
begin the week of 6 August 2020, with intervenor argument due 13 August 2020  
(9 weeks later than originally planned).  

The 2 July 2020 date for proceeding with the IR step was selected based on the following: 

 Given that the Application was filed on 3 April 2019 and the deadline for Intervenor 
evidence was 9 January 2020 (extended from 5 December 2019) and the other 
significant steps completed in this Hearing, the Commission anticipates that parties 
have completed a significant review of the record, such that parties will be able to 
meaningfully participate in, and complete, the final Hearing steps; 

 The extended timelines, versus any adjournment, allows the Commission to continue 
its assessment of the Application and potentially ask more IRs of NGTL prior to  
2 July 2020, given that NGTL has indicated its capacity to participate in such 
additional assessment of the application by the Commission. 

 Scheduling the next step in July will permit more time for SNN, OCFN, MFN and 
Piikani Nation to navigate the exceptional demands caused by the pandemic; 

 The resumption of the final IR stage in July will also meet Driftpile and LBT’s 
requests to have 60 days before filing their final argument, and demonstrate 
responsiveness to SCN’s request for a generous timeline; and  
 

 2 July 2020 was identified by the Commission as the latest date possible to provide 
the maximum flexibility to parties in the Hearing process while maintaining overall 
fairness of the process and adherence to the legislated time limit of  
26 November 2020. 
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The Commission sought to provide all parties with a fulsome opportunity to comment on 
remaining procedural steps and their associate deadlines and appreciates the efforts by all 
parties who made detailed and timely submissions to inform the Commission’s decision 
regarding the remaining Hearing process.  
 
The Commission will continue to closely monitor the pandemic and its effects on this 
Hearing. 
 
Part II - Requests for late Written Evidence 
 
O’Chiese First Nation 
 
On 9 April 2020, the Commission granted a Motion from OCFN to file additional evidence on 
or before 8 May 2020. In its filing dated 28 April 2020 (C05967), OCFN states that they will 
make best efforts to identify and collect information about any additional sites, by way of a 
desktop review, for the 8 May 2020 deadline. However, OCFN maintained that a detailed 
field assessment is necessary to confirm any findings of a desktop review and, importantly, 
identify any other sites not identified in the desktop review. OCFN therefore requested an 
extension to the 8 May 2020 deadline for the submission of the results of the field 
assessment, in an amount of time “equal to any adjournment that may be granted”. 
 
On 8 May 2020, OCFN filed their desktop report (C06227) in confidence, pursuant to section 
58 of the CER Act. OCFN requested the following conditions be applied to the confidential 
report:  
 

1. The Confidential Evidence will not be made publicly available; 
2. Any information request of NGTL relating to the Confidential Evidence must maintain 

confidentiality, either by keeping the information request off the public record or 
redacting them as necessary; and 

3. NGTL shall treat the Confidential Evidence as confidential to the extent it is not, or 
does not become, publicly available, unless NGTL obtains prior written consent of 
OCFN. 

 
Samson Cree Nation 
 
On 28 April 2020, SCN filed a request that the Commission accept for filing as written 
evidence its draft Traditional Use Study (C05962). SCN states that, given a new Hearing 
process is being determined, NGTL could be afforded the opportunity to file Reply Evidence 
in respect of SCN’s draft Traditional Use Study and test the draft Traditional Use Study by 
cross-examination (via the additional IR process).  
 
Piikani Nation 
 
On 28 April 2020, Piikani Nation filed a request that the Commission accept for filing as 
written evidence a Traditional Knowledge and Land Use Study (TKLU), once complete 
(C05963). Piikani Nation states that they are part way through conducting the TKLU on the 
Project through a protocol agreement between Piikani Nation and NGTL, and that this study 
has been impacted by the COVID-19 pandemic. Piikani Nation also states that the TKLU 
Study is an instrumental piece in developing a comprehensive understanding of how the 
Project will impact Piikani Nation's rights, interests, and connections to the land and waters 
in the Project area, and that completion of these study components prior to reconvening for 
the IRs and final written argument is absolutely critical for ensuring Piikani Nation can 

https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C05967
https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C06227
https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C05962
https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C05963
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proceed in the Hearing process in a procedurally fair manner. Piikani Nation requests that 
the Hearing not reconvene until early September in order for key fieldwork components to be 
completed.  
 
NGTL 
 
NGTL states that outstanding field studies do not justify further delays to the Hearing 
(C06091). While COVID-19 may have resulted in delays in Indigenous parties’ pending field 
studies, the pandemic started well after the deadline for intervenors to file written evidence. 
NGTL also states that it has committed to review additional information from Indigenous 
peoples (including results of outstanding field studies) as that information becomes available 
outside the Hearing process, and incorporate that information (as appropriate) into the 
Project plans. 
 
Decision of the Commission on OCFN request for an extension  
 
In its decision permitting this late evidence in Ruling No. 13 (C05699), the Commission gave 
significant weight to the fact that permitting the late evidence would have little to no effect on 
the Hearing process if the evidence were to be filed on 8 May 2020.  
 
Nevertheless, the Commission appreciates that circumstances have changed due to the 
pandemic. OCFN has asked for an extension to file their field investigation for an amount of 
time “equal to any adjournment that may be granted”. As was decided in this Procedural 
Update, no adjournment has been granted and the next step consisting of IRs has been 
scheduled for 2 July 2020.  
 
Therefore, to balance the interests of OCFN against any prejudice to NGTL caused by 
additional delays, the Commission grants OCFN’s request in part. OCFN is directed to file 
any additional field investigation results by 18 June 2020. This date is peremptory. In 
granting a short extension, the Commission notes that OCFN has already benefitted from 
prior extensions pertaining to the filing of intervenor evidence. The Commission also notes 
that information about sites regularly continues to be shared by Indigenous peoples and 
operators of regulated facilities both during and after hearing processes. Moreover, this date 
is imperative from a fairness perspective as NGTL must have the timely opportunity to file 
reply evidence and parties adverse in interests must have an opportunity to ask questions of 
this evidence in the next round of IRs due 2 July 2020.  
 
With respect to the desktop report filed in confidence on 8 May 2020, the Commission finds 
that OCFN’s evidence does fall in the category of “Indigenous knowledge” which can be 
protected as confidential pursuant to section 58 of the CER Act. This determination is based 
on the description of the evidence from OCFN as technical and confidential and their 
assertions that disclosure would harm a legitimate, overriding interest in confidentiality.  
 
In light of the foregoing, and in light of the confidentiality conditions proposed by OCFN 
which are very similar to those agreed to during the oral Indigenous knowledge sessions 
held earlier this year in January and February, the Commission is dispensing with seeking 
comments on the appropriateness of these conditions and has decided to impose the 
conditions as proposed by OCFN. Therefore, unless the Commission otherwise directs:  
 

1. The Confidential Evidence (C06227) will not be made publicly available; 
2. Any information request of NGTL relating to the Confidential Evidence must maintain 

confidentiality, either by keeping the information request off the public record or 
redacting them as necessary; and 

https://apps.cer-rec.gc.ca/REGDOCS/File/Download/3922847
https://apps.cer-rec.gc.ca/REGDOCS/File/Download/3913410
https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C06227
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3. NGTL shall treat the Confidential Evidence as confidential to the extent it is not, or 
does not become, publicly available, unless NGTL obtains prior written consent of 
OCFN. 

 
During the oral Indigenous knowledge portion of the Hearing, Environment and Climate 
Change Canada and Natural Resources Canada obtained confidential evidence from OCFN 
on similar conditions to those above. The Commission expects that, upon request from these 
two parties, OCFN will agree to provide the Confidential Evidence to these parties on the 
same conditions as above. 
 
Decision of the Commission for Samson Cree Nation’s and Piikani Nation’s requests to file 
late evidence 
 
The Commission has considered the comments made by SCN and Piikani Nation and the 
comments filed by NGTL. For the reasons outlined below, the Commission grants both 
requests to file late evidence, provided that the evidence is filed no later than 18 June 2020.  
 
On any motion for the filing of late evidence, the Commission considers the following: 
 

1. The evidence is relevant; 
2. There is a justification for filing late or that the party has acted with due diligence to 

try to meet the deadline;  
3. The scope of the evidence (which may go to prejudice); and 
4. The prejudice that may result to any party if the evidence is accepted into the record 

(taking into account any mitigative measures). 
 

In addition, the Commission may consider other factors, such as whether the probative value 
of the evidence outweighs any prejudice to other parties as a result of the lateness of 
receiving it; the efficiency and fairness of the Commission’s regulatory process and the 
mandate of the Commission to make a fully informed decision on an application before it. 
 
The Hearing Order (C01205-3) set out in Appendix VI the date for filing intervenor evidence 
as 5 December 2019, which was revised to 9 January 2020 by Procedural Update No. 2 
issued on 3 December 2019 (C03396). Deadlines set by the Commission are important in 
providing fairness, efficiency and certainty to all Participants in the GH-001-2019 Hearing 
process. The Commission notes NGTL’s statement that “while COVID-19 may have resulted 
in delays in Aboriginal groups’ pending field studies, the pandemic started well after the 
deadline for intervenors to file written evidence.” The Commission is persuaded by NGTL 
that the requesting parties were not diligent in making their request for filing late evidence 
earlier. 
 
Dealing with the matter of relevance, the Commission sees value for Indigenous peoples to 
bring forth evidence about their traditional use of lands and resources and how this use may 
be impacted by the Project, and if so, how these impacts may be mitigated. Nevertheless, 
specifically as it relates to Traditional Land and Resource Use Studies (TLRU Studies), the 
CER Filing Manual does not require their completion as a specific methodology. Rather, it 
requires a proponent to assess potential impacts of a project on traditional use of lands and 
resources by Indigenous peoples.  
 
Furthermore, the Commission can potentially address any concerns related to outstanding 
TLRU Studies effectively through the imposition of a potential condition on NGTL to file the 
results of any outstanding TLRU investigations or studies, a condition which NGTL stated it 

https://apps.cer-rec.gc.ca/REGDOCS/File/Download/3817388
https://apps.cer-rec.gc.ca/REGDOCS/File/Download/3893813
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already expects. The CER encourages proponents to communicate with Indigenous peoples 
regarding traditional land use and their projects beyond hearing processes. 
 
At this time, the Commission has made no determination regarding the approval of the 
Project. However, as has been done in other applications, the Commission intends to float 
draft conditions so that parties may tender their comments as part of their final arguments 
and a potential condition on outstanding traditional land and resource use investigations will 
form part of the draft conditions circulated for comment. This is an additional opportunity to 
address traditional land use concerns, including potential effects of the Project on their 
current use of lands and resources for traditional purposes and to comment on the 
sufficiency of mitigation and other measures proposed within the draft condition.  
With such a potential condition, the Commission could require NGTL to file a report on any 
outstanding TLRU investigations for the Project which would include a summary of the status 
of investigations undertaken for the Project and a description of any outstanding concerns 
raised by potentially-affected Indigenous peoples regarding potential effects of the Project on 
their current use of lands and resources for traditional purposes, including a description of 
how these concerns have been or will be addressed by NGTL. The Commission would 
expect that this condition would address the results from SCN’s and Piikani Nation’s TLRU 
Studies in the event of Project approval. As such, the information in those studies would not 
have to be filed prior to completion of the Hearing. Such a condition would further ensure that 
the information can be brought forward and addressed, without SCN and Piikani rushing to 
complete field studies prior to the completion of the Hearing. 
 
Under less exceptional circumstances, the Commission notes that many of the standard 
factors that apply to requests to file late evidence do not favour SCN and Piikani Nation in 
their requests to file late evidence. However, all parties to this proceeding are affected by the 
pandemic. However, the balancing of the standard factors, considered in addition to the 
pandemic challenges and other flexibility that is being extended to complete the final stages 
of this Hearing, favours the extension of additional flexibility to SCN and Piikani Nation in this 
case. The Commission recognizes that significant extensions beyond 18 June 2020 have 
been requested. For the reasons provided with respect to the OCFN request, dealt with 
above, if SCN and Piikani Nation do wish to file their late evidence, SCN and Piikani Nation 
must file their Studies with the CER no later than 18 June 2020. This date is peremptory 
and imperative for fairness to allow NGTL to provide reply evidence, if needed, and so that 
parties can question this additional evidence in the next round of IRs scheduled for 2 July 
2020. While this date may not fully address the preferences of SCN and Piikani Nation 
regarding filing dates, the decision reflects a balancing of interests and, moreover, the 
Commission expects that a potential condition could address any concerns related to 
outstanding TLRU Studies.  

 
Part III - Motions to Compel 
 
In Procedural Update No. 6, the Commission determined that, in light of the pandemic, an 
additional round of IRs would replace oral cross-examination. While the Commission expects 
NGTL to be responsive to the IRs, the Commission has included time in the revised Hearing 
Order to allow for motions to compel and wishes to provide clarity regarding the procedure 
that would apply to such a motion, if needed.  
 
Section 4.5 of the Hearing Order GH-001-2019 provides guidance on what to include in a 
Notice of Motion. If an intervenors chooses to file a motion to compel, they must explain why 
they consider each individual IR response to be inadequate. The Commission will then 
decide the matter based on responses and intervenor explanations. To ensure the 
Commission fully understands intervenors’ submissions and to provide for a more efficient 

https://apps.cer-rec.gc.ca/REGDOCS/File/Download/3817388
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review, the Commission directs intervenors to use the attached chart in Appendix II when 
submitting motions to compel. The chart should also assist intervenors in organizing their 
submissions. Guidance on completing the chart is provided below it.  
 
Intervenors or the Applicant, as the case may be, must file any motion to compel better 
answers on inadequate IR responses (in the form of the attached chart) on or before noon 
Mountain time 20 July 2020. For this process, each Party is only required to file its motion 
with the CER and serve the respective Party whose answers are at issue, not all other 
parties. Please note that, although the date mentioned here is the deadline for filing motions, 
intervenors do not have to wait until the deadline to do so.  
 
Responses to the motions to compel, if any, are due by noon Mountain time 
22 July 2020, using the same format as set out in the attached chart in the column set for 
that purpose. Responses only need to be filed with the CER and served on the respective 
Party who brought the motion. 
 
Replies, if any, to a motion’s responses are due by noon Mountain time 24 July 2020. 
Replies should also be included in the attached table format in the column set for that 
purpose. Replies only need to be filed with the CER and served on the applicable responding 
Party, and any reply may only deal with matters raised through the motion to compel 
process. 
 
Following this, the Commission will issue a ruling (if motions to compel are made) which may 
lead to the Applicant or other parties having to file additional responses on the record of this 
Hearing. 
 
The attached revised Timetable of Events in Appendix I reflect these Hearing process steps 
and deadlines. 
 
General Information 
 
If you require additional information about this letter or for general inquiries about the 
Hearing process, please contact a CER Process Advisor by phone at 1-800-899-1265 (toll-
free) or by email at NGTLEdsonMainline@cer-rec.gc.ca or visit the CER’s website for the 
Project at www.cer-rec.gc.ca/NGTLEdsonMainline. 
 
Yours sincerely, 
 
 
Original signed by 
 
 
Jean-Denis Charlebois 
Secretary of the Commission 
 
 
Attachments 

 

mailto:NGTLEdsonMainline@cer-rec.gc.ca
http://www.cer-rec.gc.ca/NGTLEdsonMainline
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Appendix I – Updated Timetable of Events 
Hearing Order GH-001-2019 

 

Events  
 

Date or 
Deadline (noon 
Mountain time)  

O’Chiese First Nation, Piikani Nation and Samson Cree Nation file 
additional written evidence 
 

Additional written evidence must be served on all other 
parties. 

18 June 2020 

NGTL file reply evidence to any additional late evidence filed  
18 June 2020  
 

Reply evidence must be served on all other parties. 

25 June 2020 

Concurrent round of IRs i.e., Intervenors and Applicant can file 
information requests regarding each other’s evidence (adverse in 
interests) 
 

Information requests must be served on all other parties. 

2 July 2020 

All parties respond to information requests asked of them 
 

Responses to information requests must be served on all 
other parties. 

16 July 2020 

Motion to Compel Day – As considered necessary, parties (i.e., 
Intervenors and the Applicant who have asked IRs and who are 
dissatisfied with the sufficiency of the responses) may file notices of 
motion to compel better and further answers to their own information 
requests (“motions to compel”) 

 
To help the Commission and parties follow any such motion to 
compel and related submissions, the attached chart format 
should be used and populated with each additional 
submissions. Parties are only required to file their motion with 
the CER and serve the respective answering party, not all 
other parties. 

20 July 2020 

Responses to motions to compel 
 
Responses are only required to be filed with the CER and 
served on the Party who brought the motion to compel, not all 
other parties. 

22 July 2020 

Final reply to responses to motions to compel 
 

Replies, if any, are to be filed with the CER and only need to 
be served on the applicable answering Party. 

24 July 2020 
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Commission ruling on any motion to compel TBD 

Further IR responses as a result of Commission ruling on any motion 
to compel.  
 

Further responses, if any are ruled necessary in the 
Commission’s view, are to be filed with the CER and served 
on all parties (i.e., all Intervenors and Applicant). 

4 August 2020 

NGTL files written argument-in-chief, including comments on draft 
conditions (which the Commission will release for comment) 
 

No new evidence can be provided in written argument-in-chief 
 
Written argument-in-chief must be served on all other parties.  

6 August 2020 

Intervenors file written argument-in-chief, including comments on draft 
conditions and any reply argument to NGTL’s argument-in-chief. 
 

No new evidence can be provided in written argument-in-
chief.  
 
Written argument-in-chief must be served on all other parties 

13 August 2020 

NGTL files reply argument, including reply comments on draft 
conditions 
 

Reply argument must be served on all other parties. 

20 August 2020 
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Appendix II – Organizational chart for comments on inadequacy of IR responses (Concurrent Round 3 of IRs) 
Hearing Order GH-001-2019 

 
 

Guidance: 

 A Party can only file a motion to compel in relation to its own information requests (IRs). 

 A Party filing a motion to compel must explain in detail why it considers each individual IR response (or sub-parts of an IR) to be inadequate.  

 The Parties are encouraged to provide each other with editable documents which can be populated with each additional submissions, if possible, as the motion to compel process unfolds. 
 

IR # IR wording3 Party’s Response to IR4 

Requesting Party’s 
explanation for claiming 
IR response to be 
inadequate5 

Response to Motion to compel Requesting Party’s reply 

      

      

      

      

      

      

      

      

      

      

 
 
 

 

                                                           
3  Insert the relevant text of the IR that was asked. If the entire question is relevant to your submission, insert the full text. References and preambles can be removed, unless they are essential to your submission. 
4  Insert the relevant text of the IR response. If the entire response is relevant to your submission, insert the full text. 
5  In this column, explain why you consider the IR response to be inadequate 
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