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NATIONAL ENERGY BOARD 

OH-001-2014 
Trans Mountain Pipeline ULC (Trans Mountain) 

Application for the Trans Mountain Expansion Project (Project) 
File OF-Fac-Oil-T260-2013-03 02 

 

AFFIDAVIT OF ERNIE GEORGE 
(for Tsleil-Waututh Nation intervention in NEB hearing for the  

Trans Mountain (Pipeline) Expansion Project) 

 

I, Ernie George, of the District of North Vancouver, in the Province of British 

Columbia, AFFIRM THAT: 

Introduction 

1. I am a member of the Tsleil-Waututh Nation (“TWN”) and I am the Director of 

TWN’s Treaty, Lands and Resources Department (“TLR”). I have been the Director of 

TLR since 2011. 

2. I am the third of four children of TWN Hereditary Chief Ernest I. George and 

Deanna D. George. My mother was born as a member of the Squamish Nation. I was 

raised on TWN’s main reserve. I had close relationships with elders from TWN who 

taught me our oral history. 

3. In my capacity as Director of TLR, I have personal knowledge of the matters set 

out in this affidavit, except where I have obtained information from others, in which case 
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I state the source of the information and specifically affirm that I believe such 

information to be true. 

4. I am affirming this affidavit as part of the evidence that TWN is submitting to the 

National Energy Board (“NEB”) for the hearing and environmental assessment of the 

proposed Trans Mountain (Pipeline) Expansion Project (“Project”). 

5. I have reviewed the affidavit of Leonard Henry George which is being filed 

concurrently with my affidavit. There, Mr. Leonard George describes: 

(a) the Tsleil-Waututh Nation; 

(b) our historic and current use and occupation of Burrard Inlet and the waters 

draining into it (“Territory”); 

(c) Tsleil-Waututh’s title, rights, and interests in relation to the Project; 

(d) that the federal and provincial Crowns have acknowledged that we have a 

strong claim to title and rights in our Territory, including those parts of our 

Territory which the Project is proposed to traverse; 

(e) Tsleil-Waututh’s stewardship responsibility and legal principles; and 

(f) the steps TWN has taken to protect, enhance, and restore ecosystems in 

Burrard Inlet. 
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6. Mr. Leonard George’s affidavit is consistent with my understanding of those 

issues and I adopt, but will not repeat, his evidence here. 

7. In this affidavit, I describe: 

(a) TWN’s Stewardship Policy; 

(b) TWN’s assessment of the Project; 

(c) Trans Mountain’s 2007 Oil Spill in Burrard Inlet; 

(d) TWN’s Stewardship Policy decision in relation to the Project; 

(e) TWN’s correspondence with the federal Crown in which we asked the 

Crown to initiate a government-to-government consultation process for the 

Project, and the Crown has refused to do so; and 

(f) required next steps. 

TWN’s Stewardship Policy 

8. Tsleil-Waututh has a sacred duty to act as the stewards of our Territory by taking 

steps to manage, protect, and enhance it. It is a duty which our ancestors have 

exercised in Burrard Inlet since time out of mind—which is a term we use and has a 

similar meaning to the phrase more commonly used “time immemorial.”  
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9. A critical component of discharging this duty requires us, as our ancestors did, to 

consider the potential effects caused by activities in our Territory and assess what 

potential impacts there may be on our title, rights, and interests. 

10. TWN has a Stewardship Policy that is an exercise and example of our inherent 

jurisdiction, stewardship responsibility, and application of our legal principles. The 

Stewardship Policy mandates a review of all proposed water, land, and resource 

policies, plans, and developments inside of our Consultation Area. Assessments carried 

out under our Stewardship Policy provide us with the information we require to make 

informed decisions on whether to consent to a proposal or withhold support. 

11. Our Consultation Area extends approximately from the vicinity of Mount Garibaldi 

to the North, the 49th Parallel to the south (and beyond), west to Gibsons, and east to 

Coquitlam Lake.  

12. Our Consultation Area encompasses all waters and lands used by us. For 

example, in includes waters and lands that we use during our extensive seasonal 

rounds of travel and resource harvest. It encompasses both the areas exclusively 

occupied and governed by Tsleil-Waututh, which I refer to as our Territory in this 

affidavit, as well as those areas where access has been granted to us by other nations 

in accordance with Coast Salish protocols.  
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TWN’s assessment of the Project 

13. TWN’s TLR staff assessed the Project in accordance with our Stewardship 

Policy. The assessment was required because many Project components are located in 

our Consultation Area and have the potential to affect us. The elements of the Project in 

our Consultation Area include: (i) part of the 987 km of new pipeline from Edmonton to 

Burnaby; (ii) an expanded petroleum storage facility in Burnaby; (iii) a new and 

expanded dock complex at the Westridge Marine Terminal (“Terminal”); (iv) two new 

pipelines from the storage facility to the Terminal; and (v) a roughly seven-fold increase 

in the frequency of tanker departures from Burrard Inlet, from about once a week to 

once or more each day. 

14. Maps showing the location of our Consultation Area, the location of our 

ancestors’ villages, the location of our main reserve, as well as key elements of the 

Project are attached as Exhibit “A”. These maps, and all other attached maps, were 

prepared by TLR staff that have expertise in GIS mapping. 

15. TWN sent letters to Canada, the NEB, and Trans Mountain inviting them to 

participate in, and providing them with regular updates on, our assessment of the 

Project. Various letters between TWN, Canada, the NEB, and Trans Mountain in 

relation to our assessment of the Project are attached as Exhibits “B”–“S”.  

16. TLR hired 6 independent experts to assist us in assessing the potential impacts 

of the Project in Burrard Inlet and on Tsleil-Waututh’s title, rights, and interests, as well 

as other risks associated with the Project which are relevant to us. 
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17. TLR staff then prepared an assessment report which sets out our detailed 

findings about Project impacts in Burrard Inlet and on TWN’s title, rights, and interests 

(“Assessment Report”). The Assessment Report, including the key expert reports on 

which it relies, will be filed concurrently with my affidavit. 

18. Some of the potential effects and other risks associated with the Project identified 

in the Assessment Report include: 

(a) the likelihood of oil spills in Burrard Inlet will increase if the Project is 

implemented, and because spilled oil cannot be cleaned up completely, 

the consequences in such circumstances will be dire for sensitive sites, 

habitat, and species, and in turn for the Tsleil-Waututh’s subsistence 

economy, cultural activities, and contemporary economy; 

(b) any delay in spilled oil cleanup response will decrease the total volume of 

oil which may be cleaned up significantly, and in turn increase the 

negative effects and consequences; 

(c) the direct effects of marine shipping are likely to add to the effects and 

consequences of spilled oil, which in turn will further amplify the negative 

effects of the Project on Tsleil-Waututh’s title, rights, and interests; 

(d) the effect of the Project on Tsleil-Waututh cultural activities would be as 

large as, if not larger than, its effect on natural resources; 
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(e) TWN cannot accept the increased risks, effects, and consequences of 

even another small incident like the 2007 Westridge or 2015 MV 

Marathassa oil spills, let alone a worst-case spill; and 

(f) implementation of the Project will (i) slow or deny achievement of the 

objectives of our Marine Stewardship Program, and (ii) violate 

Tsleil-Waututh law because it will undermine our stewardship obligations. 

19. The Assessment Report concludes that the Project: 

(a) has the potential to deprive past, current, and future generations of 

Tsleil-Waututh peoples of control and benefit of the water, land, air, and 

resources in our Territory;  

(b) does not represent the best use of our Territory and its water, land, air, 

and resources to satisfy the needs of our ancestors, and the needs of 

present and future generations; and 

(c) fails the first lens test of the Stewardship Policy. 

Trans Mountain’s 2007 Oil Spill in Burrard Inlet 

20. The conclusions reached in the Assessment Report are consistent with the 

impacts that the 2007 oil spill from Trans Mountain’s existing pipeline caused in Burrard 

Inlet and on TWN’s title, rights, and interests. 
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21. On July 24, 2007, a backhoe operated by a third party contractor accidentally 

ruptured the existing Trans Mountain pipeline which carries crude oil to the Westridge 

Marine Terminal. Approximately 100,000 litres of oil were spilled into Burrard Inlet.  

22. On that occasion, TWN observed on a first hand basis how Trans Mountain and 

others were ill prepared to quickly respond to an oil spill in Burrard Inlet. 

23. A map showing the location of Trans Mountain’s 2007 oil spill, the approximate 

area impacted by the spill, primary impact areas, as well as other key ecosystem and 

habitat features is attached as Exhibit “T”. 

24. The 2007 Trans Mountain oil spill caused a number of adverse effects in Burrard 

Inlet and corresponding impacts on TWN’s title, rights, and interests, including: 

(a) contamination of lands in our Territory, and of the marine environment in 

Burrard Inlet, including waters, sediment, marine habitat, and marine 

organisms that we harvest; 

(b) elevated levels of toxic polycyclic aromatic hydrocarbons (“PAHs”) in 

sediment and tissue samples taken from Burrard Inlet that originated from 

the spilled oil. In that regard, I understand that PAHs are hazardous to 

human and ecosystem health as they have been identified as 

carcinogenic, mutagenic, and teratogenic; 
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(c) continued elevated levels of contaminants in sediment at the Westridge 

Marine Terminal, and in shellfish tissue taken from Maplewood Flats and 

Cates Park; 

(d) termination of TWN harvesting activities of bivalves in Burrard Inlet in front 

of IR#3 and adjacent to Maplewood Flats after the spill as a result of 

perceived and actual bivalve contamination;  

(e) the oil spill reversed our work and progress to officially open shellfish 

beaches to re-establish the basis for TWN members to exercise our 

Aboriginal right to harvest bivalves;  

(f) increased difficultly for us to identify potential locations where our 

members could safely harvest bivalves; and  

(g) increased time required to remediate the marine ecosystem and, working 

with Environment Canada, to open up additional areas for TWN harvesting 

activities in Burrard Inlet. 

Tsleil-Waututh’s Stewardship Policy decision in relation to the Project 

25. After receiving and reviewing the Assessment Report, Chief and Council, at a 

duly convened band council meeting, resolved that:  

1. The conclusions reached by TLR in the report about the potential for the 
TMEX proposal to cause adverse impacts in Burrard Inlet and on 
Tsleil-Waututh’s title, rights, and interests are hereby accepted and 
adopted. 
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2. Because the TMEX proposal fails the first lens test of the Stewardship 
Policy: 

(a) Kinder Morgan Canada shall not be granted the legal authority 
under Tsleil-Waututh law for the TMEX proposal to proceed in 
Tsleil-Waututh territory; and  

(b) Tsleil-Waututh Nation does not consent or authorize the TMEX 
proposal to proceed in Tsleil-Waututh territory. 

3. TLR is directed to inform Kinder Morgan Canada, British Columbia, and 
Canada of items 1-2 above, and to request a meeting with Canada to 
(i) advise of Tsleil-Waututh’s decision in relation to the TMEX proposal, 
and (ii) offer to engage in good faith discussions and/or consultation 
regarding our decision. 

4. TLR is directed to take all lawful means necessary to ensure that 
Tsleil-Waututh’s decision in relation to the TMEX proposal is recognized, 
respected, and enforced. 

A copy of TWN’s May 21, 2015 band council resolution containing the resolutions is 

attached as Exhibit “U”. 

26. TWN is of the view that direct government-to-government consultation between 

TWN and the federal Crown is required to address TWN’s decision. 

TWN asked the Crown to initiate a government-to-government consultation 
process for the Project, but the Crown has refused to do so 

27. On November 5, 2012, then TWN Chief Justin George wrote to then Minister of 

Natural Resources Joe Oliver about the NEB’s decisions to: (i) hear Trans Mountain’s 

Tolling Application prior to any hearing on approving the facilities and activities needed 

by the Project; and (ii) deny TWN the right to intervene in the Tolling Application. Chief 

George: 
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(a) raised the issue that the NEB cannot consult with First Nations because it 

is required to maintain its quasi-judicial objectivity; 

(b) pointed out TWN’s view that the NEB cannot delegate the procedural 

aspects of the Crown’s duty to consult First Nations to anyone because 

the NEB itself does not have the authority to consult with First Nations; 

and 

(c) asked Minister Oliver to establish a government-to-government 

consultation process in relation to the Project. 

Chief Justin George’s November 5 letter is attached as Exhibit “V”. 

28. In a letter dated January 18 but received January 24, 2013, Minister Oliver 

responded to Chief Justin George’s November 5 letter and stated that: 

(a) “As for the Crown’s duty to consult, the Crown would rely, to the extent 

possible, on the Board’s review of the facilities application in fulfilling any 

Crown duty to consult Aboriginal groups”; 

(b) “The Board, in line with its obligations under the National Energy Board 

Act, would consider any issues and concerns raised by Aboriginal groups”; 

(c) “The Crown would monitor the adequacy or sufficiency of Aboriginal 

consultation efforts throughout the Board’s process”; and  
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(d) “The Board cannot engage in one-on-one discussions outside of its 

process, but takes steps to ensure that it has sufficient evidence prior to 

making its decision, including evidence of the impact that the proposed 

project could have on Aboriginal peoples.” 

Minister Oliver’s January 18 letter is attached as Exhibit “W”. 

29. On August 12, 2013, the NEB wrote a letter to Chief Maureen Thomas about the 

Project. The August 12 letter notified TWN that Trans Mountain had filed a Project 

Description on May 23, 2013.  

30. A number of documents were attached to the NEB’s letter, including an 

August 12, 2013 letter from Natural Resources Canada (“NRCan”) (Attachment 4 to the 

NEB letter) explaining the federal Crown’s process and approach to Aboriginal 

consultation with respect to the Project. NRCan’s August 12 letter stated, among other 

things, that: 

(a) “The Crown will rely on the National Energy Board’s (NEB) public hearing 

process, to the extent possible, to fulfill any Crown duty to consult 

Aboriginal groups for the proposed Project”; 

(b) “Through the NEB process, the NEB will consider issues and concerns 

raised by Aboriginal groups”; and 
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(c) “The Crown will utilise the NEB process to identify, consider and address 

the potential adverse impacts of the proposed Project on established or 

potential Aboriginal and treaty rights.” 

The NEB’s August 12 letter and its attachments are attached as Exhibit “X”. 

31. On March 5, 2014, Chief Thomas wrote to the Minister of Environment, Leona 

Aglukkaq, and Minister Oliver to request a meeting with the Ministers to jointly establish 

and implement a government-to-government consultation process in relation to the 

Project which respects and accommodates the respective authorities of TWN and 

Canada. In her letter, Chief Thomas: 

(a) advised the Ministers that TWN’s title, rights, and interests could be 

impacted by the Project; 

(b) stated why, in TWN’s view, the federal Crown’s position on consultation—

i.e., that it will rely on the NEB process, to the extent possible, to 

discharge its constitutional duty to consult and accommodate Aboriginal 

groups—is legally deficient; 

(c) highlighted that, in TWN’s view: (i)  the Crown’s duty to consult was 

triggered when the Crown became aware that Trans Mountain intended to 

apply for regulatory approvals for the Project and contemplated the 

process for regulatory review and assessment of the Project; and (ii) the 

Crown has a duty to consult with TWN in designing the overall framework 
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for consultation and the environmental assessment and regulatory review 

of the Project; 

(d) stated TWN’s view that the NEB cannot consult with TWN or delegate 

procedural aspects of the Crown’s duty to consult to Trans Mountain 

because the NEB is not empowered to consult with Aboriginal peoples; 

(e) identified the reasons why TWN takes the view that the NEB cannot 

address many of TWN’s concerns about the Project; 

(f) stated TWN’s view that a public hearing such as an NEB hearing is not a 

substitute for direct consultation with First Nations; and 

(g) highlighted TWN’s concern that decisions may already have been made in 

the absence of consultation with TWN about the definition of the Project, 

scope of factors that must be assed under s. 19 of Canadian 

Environmental Assessment Act, 2012, and other key environmental 

assessment issues. Chief Thomas stated that “[i]f these decisions have 

already been taken without the involvement of TWN, they may result in the 

NEB, and subsequently the Crown, failing to assess all of the Project’s 

potential environmental effects and the corresponding adverse impacts 

they will have on our title, rights and interests.” 

Chief Thomas’ March 5 letter is attached as Exhibit “Y”. 
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32. On May 20, 2014, Jim Clarke, the Director General of Operations at the Major 

Projects Management Office (“MPMO”) wrote to Chief Thomas to follow up on NRCan’s 

August 12, 2013 letter. The purpose of the May 20 letter was to “clarify” how the Crown 

intends to discharge its duty to consult Aboriginal groups about the Project.  

33. However, on my review of the letter it fails to provide any such clarity. Instead, 

Mr. Clarke reiterated the Crown’s position that it will rely “to the extent possible” on the 

NEB process to discharge its duty. The letter also mentions that the Crown will conduct 

additional consultation, “as appropriate,” after the NEB hearing has been completed. 

The May 20 letter is attached as Exhibit “Z”. 

34. On May 23, 2014, Chief Thomas wrote to Minister of Natural Resources Rickford 

to follow up on a May 15, 2014 in-person meeting they had. Chief Thomas asked 

Minister Rickford to respond to her March 5 letter requesting that the federal 

government work with TWN to establish and implement a government-to-government 

consultation process for the Project. The May 23 letter is attached as Exhibit “AA”. 

35. On June 26, 2014, I wrote to Mr. Clarke to respond to his May 20 letter to Chief 

Thomas. My letter:  

(a) highlighted that the May 20 letter is a “standard form letter that completely 

ignores and fails to acknowledge Chief Thomas’ March 5, 2014 letter to 

then Minister of Natural Resources Oliver and Environment Minister 

Aglukkaq”; 
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(b) identified that the Crown has not responded directly to TWN’s request to 

establish and implement a government-to-government consultation 

process for the Project; 

(c) requested a meeting between Chief Thomas and Minister Rickford to 

discuss TWN’s outstanding request; and 

(d) requested that the Crown take immediate steps to provide TWN with 

capacity funding to pay for its costs of meaningfully participating in the 

NEB hearing. I outline in the letter that the effect of the Crown’s decision 

to rely on the NEB hearing to discharge its consultation duty and 

subsequent refusal to work with TWN to create a meaningful 

government-to-government consultation process is that the hearing is 

currently the only opportunity for TWN to bring its concerns about the 

Project to the Crown’s attention. I then say that “[t]he amount being 

provided by the PFP [the NEB’s Participant Funding Program] is grossly 

insufficient to ensure that TWN is able to meaningfully participate in the 

Hearing and is dishonourable given the Crown’s expressed intent to 

largely, if not exclusively, rely on the Hearing to satisfy its constitutional 

duty to consult TWN.” 

My June 26 letter is attached as Exhibit “BB”. 

36. On July 21, 2014, Tim Gardiner, Director General, Strategic Projects Secretariat, 

MPMO responded to my June 26 letter to provide “additional” information about the 
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Crown’s consultation process for the Project. The “additional” information included that: 

(i) meetings to discuss the Crown’s approach to consultation—i.e., that it would rely on 

the NEB hearing for the Project to discharge its duty—and the NEB process would be 

considered Crown consultation; and (ii) the Crown will consult with Aboriginal groups 

after the NEB hearing about draft terms and conditions or proponent commitments 

identified in the NEB process. The July 21 letter is attached as Exhibit “CC”. 

37. On August 15, 2014, Minister Rickford wrote to Chief Thomas to respond to her 

March 5 and March 23 letters. Minister Rickford’s letter merely repeats the Crown’s 

position that it “will rely on the National Energy Board’s (NEB) public hearing to the 

extent possible to fulfil the legal duty to consult”. Minister Rickford offered to have 

NRCan officials meet with TWN staff to discuss this approach to “consultation”. The 

August 15 letter is attached as Exhibit “DD”. 

38. On November 12, 2014, Chief Thomas wrote to Minister Rickford to respond to 

his August 15 letter and Mr. Gardiner’s July 21 letter. In her November 12 letter, which 

is Exhibit “R” to my affidavit, Chief Thomas reiterated TWN’s position that the Crown’s 

approach to consultation is legally deficient, fails to uphold the honour of the Crown, and 

that participating in the NEB hearing and the hearing itself are not substitutes for direct 

consultation. Importantly, Chief Thomas also informed Mr. Rickford that: 

(a) TWN is carrying out its own assessment of the Project pursuant to its 

Stewardship Policy; 
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(b) TWN’s assessment will result in a draft report that will be made available 

to the Crown to review and comment on; 

(c) TWN’s assessment is the process by which it will assess the impacts of 

the Project on Tsleil-Waututh community, territory, title, rights, and 

interests, and thereafter make a decision about whether the Project can 

proceed in TWN’s Territory; 

(d) TWN believes that there is a distinct possibility that TWN may decide that 

the Project cannot proceed, whereas the NEB may recommend that (i) the 

Crown issue a Certificate of Public Convenience and Necessity for the 

Project, and (ii) the Project is not likely to cause significant adverse 

environmental effects or is likely to cause significant adverse 

environmental effects that can be justified in the circumstances; and  

(e) as a result of the potential for these conflicting outcomes and other 

reasons set out in Chief Thomas’ March 5 letter, there is a need for TWN 

and the Crown to jointly establish a government-to-government 

consultation process for the Project. 

39. Chief Thomas then confirmed that TWN would welcome a meeting with Minister 

Rickford and his officials to discuss how to work together to jointly establish a 

government-to-government process, rather than to discuss the Crown’s current 

approach to consultation, unilaterally developed without input from TWN. The letter 

again requested additional funding to assist TWN in participating the NEB hearing.  
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40. On November 28, 2014, the chiefs of eleven First Nations, including Chief 

Thomas, and one representative of another First Nation jointly wrote to Minister Rickford 

to (i) express their concerns about the regulatory review of the Project and the lack of 

consultation, and (ii) ask the Crown to work with them to develop a meaningful 

consultation process for the Project. The November 28 letter is attached as 

Exhibit “EE”. 

41. In a letter dated December 11, 2014 but received on December 17, 2014, 

Minister Rickford responded to Chief Thomas’ November 12 and 28 letters and asked 

for a meeting between NRCan officials and TWN staff. The December 11 letter is 

attached as Exhibit “FF”. 

42. By way of a February 6, 2015 letter from Mr. Gardiner to me, NRCan “formally” 

communicated the federal Crown’s approach to Crown consultation for the Project. It did 

so more than 14 months after Trans Mountain filed its project description with the NEB. 

The February 6 letter simply repeats the Crown’s position that it “will rely on the NEB 

review process, to the extent possible” to satisfy its duty to consult Aboriginal peoples. 

The letter:  

(a) provides for four phases of Crown “consultation”: Phase I (early 

engagement), Phase II (NEB hearing), Phase III (government decision), 

and Phase IV (regulatory authorizations should the Project be approved); 

(b) states that the MPMO will be the Crown Consultation Coordinator;  
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(c) outlines that during Phase III, MPMO will lead “whole-of-government” 

consultation on outstanding issues, based on the NEB’s draft conditions; 

(d) provides that the Crown will assess the adequacy of consultation following 

Phase III; 

(e) informs TWN that the MPMO is currently conducting a strength of claim 

assessment, and has already carried out a “preliminary assessment of 

which groups could potentially be impacted by the Project and the extent 

of these impacts”; and 

(f) states that additional consultation may occur in relation to permitting 

activities for the Project. 

The February 6 letter is attached as Exhibit “GG”. 

43. However, the proposed timeframe for completing Phase I had long since elapsed 

by February 6 without any consultation with TWN occurring. Moreover, Phase I and 

Phase II involve no consultation about the Project whatsoever.  

44. The February 6 letter also provided for MPMO carrying out a strength of claim 

assessment with no input from TWN, and assessing the extent of Project impacts on 

TWN – albeit on a “preliminary basis”—before we completed the Assessment Report or 

filed our evidence in the NEB hearing. 
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45. On February 25, 2015, Chief Thomas responded to Minister Rickford, 

Mr. Gardiner, and other correspondence from NRCan. In the letter, Chief Thomas 

expressed: 

(a) TWN’s ongoing interest to meet with Minister Rickford to discuss how a 

government-to-government consultation process could be jointly 

established and implemented; 

(b) TWN’s vies that the tenor of Mr. Gardiner’s February 6 letter suggests little 

openness to such a discussion, but rather that the February 6 letter 

reiterates a view of how consultation will work that was put together 

without any TWN input and does not accommodate TWN’s title, rights, or 

authority; 

(c) TWN’s view that there is still time to change course and to craft a 

meaningful consultation process; and 

(d) that it would be inappropriate for MPMO to assess TWN’s strength of 

claim without any input from or discussion with TWN. 

46. Chief Thomas also offered to meet with Minister Rickford to discuss a path 

forward, and suggested that another meeting be convened between TWN and NRCan 

once TWN had provided its expert report on its use and occupancy of TWN Territory to 

discuss the Crown’s assessment of TWN’s strength of claim. The February 25 letter is 

attached as Exhibit “HH”. 
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47. On March 23, 2015, Chief Thomas wrote to Minister Rickford to respond to his 

February 2 letter. Chief Thomas outlined the legal deficiencies with the Crown’s 

approach to consultation for the Project and requested a meeting with Minister Rickford 

on an urgent basis to discuss a new way forward. The March 23 letter is attached as 

Exhibit “II”. 

48. By letter dated April 27, 2015, which is Exhibit “S” to my affidavit, Chief Thomas 

wrote to Minister Rickford to follow-up on her November 12 letter to him, advising that 

TWN was carrying out its own assessment of the Project pursuant to our Stewardship 

Policy. In the letter, Chief Thomas advised that TWN’s technical staff is in the process of 

completing a draft of the Assessment Report, which would be made available to 

Canada for review from May 4-18, 2015. Chief Thomas also reiterated her request to 

meet directly with Minister Rickford to discuss how TWN and the Crown could move 

forward on jointly establishing a government-to-government consultation process for the 

Project.  

49. Canada has not responded to Chief Thomas’ April 27 letter or otherwise 

contacted TWN to review and comment on the Assessment Report. 

Next steps 

50. TWN has conducted a thorough assessment of the Project under our 

Stewardship Policy. We have concluded that the Project will deprive past, current, and 

future generations of Tsleil-Waututh people of the control and benefit of the water, land, 

air, and resources in our Territory. In that regard, it clearly does not represent the best 
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Resolution in respect of Tslell-Waututh Nation's Stewardship Policy decision about the Trans Mountain Pipeline and Tanker 
Expansion Proposal 
Whereas: 

We are the People of Burrard Inlet and we have occupied, governed, and acted as stewards of our territory since time 
out of mind; 

We have a sacred, lega! obligation to protect, defend, and steward the water, land, air, and resources in our territory; 
OUf stewardship obligation includes the responsibility to maintain and restore conditions to provide and allow for the 

environmental, cultural, spiritual, and economic foundation for our Nation and community to continue to thrive; 
The Tslej)~Waututh Nation, along with other Coast Salish Nations, signed the International Treaty to Protect the Salish 

Sea which, among other things, affirms that our ancestral laws place upon us the sacred responsibility to protect the Salish Sea 
and requires us to take all lawful actions necessary to protect the Salish Sea; 

Cumulative effects of development around Burrard Inlet have, for many years, caused adverse impacts to the area 
which far exceed what is permissible under our laws; 

We cannot consent 10 any new development that will significantly contribute to cumulative effects, threaten our Marine 
Stewardship Program, and deny or further delay re-establishment of our subsistence economy; 

Kinder Morgan Canada has proposed to build and operate the Trans Mountain Pipeline and Tanker Expansion project 
(TMEX proposal). The TMEX proposal contemplates a tripling of the volume of crude oil which is currently transported on the 
existing pipeline route. It also contemplates approximately 70"/" of the oil transported later being shipped from the Westridge 
Marine Terminal in Burrard Inlet; 

The elements of the TMEX proposal include: 
(i) 987 km of new pipeline from Edmonton to Burnaby; 
(Ii) an expanded petroleum storage faCility in Burnaby; 
(iii) a new and expanded dock complex at the Terminal; 
(iv) two new pipelines from the storage facility to the Terminal, and 

(v) a roughly seven-fo!d increase in the frequency of tanker departures from Burrard Inlet, from about once a week to once 
or more each day; 

In SeR 014~01, Chief and Council directed Tsleil~Waututh's Treaty, Lands and Resources Department (TLR) to carry 
out a technical assessment of the TMEX proposal under our Stewardship Policy; 
.. TLR hired 6 independent experts to assist It in assessing the potentia! impacts of the TMEX proposal on Burrard Inlet 
and Tslell·Waututh's title, rights, and interests, as well as other risks associated with the TMEX proposal which are relevant to 
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Resolution in respect of Tsleil-Waututh Nation's Stewardship Policy decision about the Trans Mountain Pipeline and Tanker 
Expansion Proposal 
Whereas: 

TLR has since completed its assessment of the TMEX proposal and provided Its report to Chief and Council; 
Some of the potentia! effects and other risks associated with the TMEX proposal identified in the report include the 

following: 

o The likelihood of oil spills in Burrard Inlet will increase if the TMEX proposal is implemented, and because spilled oil 
cannot be cleaned up completely, the consequences in such circumstances will be dire for sensitive sites, habitat, and species, 
and in turn for the Tsleil~Waututh subsistence economy, cultural actlvities, and contemporary economy; 
o Any delay in spilled oil cleanup response will decrease the total volume of oil which may be cleaned up significantly, 
and in turn increase the negative effects and consequences; 

o The direct effects of marine shipping are likely to add to the effects and consequences of spilled oil, which in tum will 
further amplify the negative effects of the TMEX proposal on Tslei!~Waututh's title, rights, and interests; 
o The effect of the TMEX proposal on Tsleil-Waututh cultural activities is as large as if not larger than its effect on natural 
resources; 

a The Tsleil~Waututh Nation cannot accept the increased risks, effects, and consequences of even another small incident 
like the 2007 Wes1ridge or 2015 MV Marathassa oil spills, let alone a worst~case spill; 
a Implementation of the TMEX proposal willi) slow or deny achievement of the objectives of our Marine Stewardship 
Program and 2) violate Tsleil~Waututh law because it will undermine our stewardship obligations; 

TLR also concludes in its report that the TMEX proposal: 

o has the potential to deprive past, current, and future generations of Tslell-Waututh peoples of control and benefit of the 
water, land, air, and resources in our territory; 

o does not represent the best use of our territory and its water, land, air, and resources to satisfy the needs of our 
ancestors, and the needs of present and future generations; and 
a fails the first lens test of the Stewardship Policy; 

TLR has recommended that Chief and Council continue to withhold Tsleil-Waututh Natlon's support for the TMEX 
proposal; 
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Resolution In respect of Tsleil~Waututh Nation's Stewardship Policy decision about the Trans Mountain Pipeline and Tanker 
Expansion Proposal 

NOW THEREFORE TSLEIL-WAUTUTH NATION, AT A DULY CONVENED BAND COUNCIL MEETING AT WHICH QUORUM 
IS PRESENT, HEREBY RESOLVES THAT; 

1.. The conclusions reached by TLR in the report about the potential for the TMEX proposal to cause adverse impacts in 
Burrard Inlet and on TsJeil~Waututh's title, rights, and interests are hereby accepted and adopted. 

2. Because the TMEX proposal fails the first lens test of the Stewardship Policy: 
(a) Kinder Morgan Canada shall not be granted the legal authority under Tsleil~Waututh law for the TMEX proposal to 
proceed in Tsleil-Waututh territory; and 
(b) Tsleil~Waututh Nation does not consent or authorize the TMEX proposal to proceed in Tsleil-Waututh territory. 

;3. TLR is directed 10 inform Kinder Morgan Canada, British Columbia, and Canada of items 1~2 above, and to request a 
meeting with Canada to (I) advise of TsleH-Waututh's decision in relation to the TMEX proposal, and (ii) offer to engage in good 
faith discussions and/or consultation regarding our decision. 

4, TLR is directed to take aU lawful means necessary to ensure that TsleH-Waututh's decision in relation to the TMEX 
proposal is recognized, respected, and enforced 
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