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n INTRODUCTION

1.1

The Crown has a constitutional duty to consult Aboriginal groups, and where appropriate
accommodate, when it contemplates conduct that might adversely affect asserted or established
Aboriginal or Treaty rights. The Crown also consults with Aboriginal groups for many reasons,
including statutory, contractual, policy and good governance, and overall to build effective
relationships and understanding of Aboriginal groups. The Crown’s consultation objectives are to
meet the legal duty, uphold the honour of the Crown and build long-term relationships based on
shared reconciliation objectives. Through the consultation process, governments seek to reconcile
asserted or established Aboriginal rights, including title and treaty rights (referred to collectively in
this report as “Aboriginal Interests”) with the interests of the Crown and broader societal interests.

Purpose of the Report

The Major Projects Management Office (MPMO) of Natural Resources Canada (NRCan) and British
Columbia’s Environmental Assessment Office (EAQ), collectively representing “the Crown”, have
prepared this Consultation and Accommodation Report to document the Aboriginal consultation
conducted to date for the Government of Canada’s and responsible British Columbia ministers’
respective decisions on the proposed Trans Mountain Expansion Project’s (Project) environmental
assessment (EA) and regulatory review.

This Consultation and Accommodation Report summarizes the procedural and substantive
aspects of Crown-Aboriginal consultation in respect of the Project. This report describes:
1. Aboriginal consultation undertaken in respect of the Project;

2. Views of Aboriginal groups on how the Project may impact Aboriginal Interests and other
interests;

3. Measures proposed to address potential impacts on Aboriginal Interests and other interests
raised by Aboriginal groups;
4. The Crown’s conclusions regarding the potential impacts of the Project on Aboriginal Interests

and other interests; and

5. Conclusions regarding the adequacy of consultation.

This report was developed based on consideration of all information brought forward to the

Crown by Aboriginal groups through direct consultation; submissions made by Aboriginal groups
and the proponent as part of the National Energy Board (NEB) Review; as well as other information
cited below.
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1.2

In the development of this report, the Crown considered and integrated comments received by
Aboriginal groups through consultation meetings, and during the written comment periods on the
initial and revised draft versions of this report. The intention was to use this report to improve the
Crown’s understanding of the perspectives of Aboriginal groups, potential impacts on Aboriginal
Interests, and options to accommodate these potential impacts.

Project Description

On December 16, 2013, Trans Mountain Pipeline ULC (the proponent or Trans Mountain), a wholly
owned subsidiary of Kinder Morgan Canada, filed a Project Application with the NEB to build and
operate the Project consisting of approximately 987 kilometres (km) of new 36-inch and 42-inch
pipeline and reactivation of 193 km of existing pipeline between Edmonton, Alberta (AB) and
Burnaby, British Columbia (BC).

The Project is designated under the Canadian Environmental Assessment Act, 2012 (CEAA 2012)
and would require a Certificate of Public Convenience and Necessity (CPCN) and other
necessary relief under the National Energy Board Act (NEB Act) to proceed. For the province of
British Columbia (BC), the Project is reviewable under the Reviewable Projects Regulation of BC’s
Environmental Assessment Act, and would require an EA certificate from the province.

The Project would result in twinning the existing Trans Mountain Pipeline (TMPL) that runs

1147 km from Edmonton, AB to the Westridge Marine Terminal (WMT) in Burnaby, BC. The existing
pipeline was constructed between February 4, 1952 and October 17, 1953, and consists of

1155 km of a 61-centimetre (cm) main line between Edmonton and Burnaby, and a distribution line
from the Burnaby terminus tank farm to Burrard Inlet, and another to Washington State. Along its
mainline, the pipeline has two major crossings — the Fraser and Thompson Rivers — and 49 smaller
river crossings. The system consists of two tank farms, a receiving tank farm in Edmonton, a
delivery tank farm on Burnaby Mountain, a marine loading dock at Westridge on Burrard Inlet, and
four pump stations (Edmonton, Edson, Black Pool, and Kamloops).

The federal Board of Transport Commissioners approved the existing Trans Mountain pipeline

on December 13, 1951 after receiving submissions from the proponent, federal government
departments and the two provincial governments. The approval was based on economic and
strategic considerations. The existing pipeline did not undergo an environmental assessment, and
the approval process did not include public or Indigenous consultations.

The proposed Project would increase the overall Trans Mountain pipeline system capacity from
300,000 barrels per day (bpd) to 890,000 bpd.
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The Project as proposed also includes the following components and activities:

m Two 30-inch delivery lines from the Burnaby Terminal to the Westridge Marine Terminal
(Westridge delivery pipelines);’

m Twelve new pump stations (10 at existing pump station sites and two at a new common pump
station site at Black Pines), with seven in BC and five in Alberta;

®m Thirty four new pump units at the new pump stations;

® One new pump unit at Sumas Pump Station to support additional deliveries to the Puget Sound
Pipeline;

m Reactivating an existing pump station at Niton, Alberta;

m Re-connecting Jasper Pump Station to Line 1 and adding drag-reducing agent injection
capability;

m Twenty new storage tanks: five at the Edmonton Terminal, one at the Sumas Terminal and 14 at
the Burnaby Terminal, preceded by the demolition of two existing tanks, one each at Edmonton
and Burnaby, for a total of 18 additional tanks;

m Twenty five new sending or receiving traps;
m Deactivation and decommissioning of several components of existing facilities;

m Construction of one new dock complex at the WMT involving expansion of the foreshore area to
enable three Aframax-capable berth faces and a utility dock; and

®m Ancillary components and appurtenances, including mainline block valves, scraper traps,
pressure reduction or relief stations, containment, power lines, and access roads, and
temporary infrastructure to support construction activities.

As a result of the Project, the number of marine tanker transits in Burrard Inlet (laden and empty)
would increase from 10 Aframax class vessel transits per month (five vessels) to up to 68 vessel
transits per month (34 vessels), or approximately 696 new transits per year (348 vessels).

The proponent indicated in supplemental information submitted to EAO in July 20162 that the
loading of tankers at the Westridge Marine Terminal would fluctuate based on market conditions.
Currently five tankers and three barges are handled each month (i.e., two barges outbound

with crude oil shipments and one inbound with jet fuel). Crude oil and jet fuel barge traffic is

not expected to increase as a result of the Project. Jet fuel receipts would not change as a

result of the Project. Vessels bound for the Westridge Marine Terminal currently account for
approximately 3%?2 of the total traffic under the jurisdiction of Vancouver Fraser Port Authority
(VFPA). Project-related tanker traffic would represent an increase of 9.5% over 2012 vessel traffic
in Burrard Inlet, and a 3.7% increase over 2012 vessel traffic in the Juan de Fuca Strait.

1 Lengths are approximately 2.6 km for the tunnel option and 3.6 km for the street option.

2 Available at: http://a100.gov.bc.ca/appsdata/epic/html/deploy/epic_project_home_459.htm

3 Excluding barges
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The proponent has developed an interactive map that shows both the existing and proposed
pipeline corridors along with other Project components at https://www.transmountain.com/map.

The figures below show the location of the Project, including the proposed pipeline route,
Westridge Marine Terminal and existing marine shipping lanes designated for use by vessels
transiting through the Strait of Juan de Fuca, Salish Sea and the Port of Vancouver. A historic
representation of the existing Trans Mountain Pipeline system is also included.

Figure 1 - Location of the Proposed Project
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Figure 2 — Location of Proposed Westridge Marine Terminal Expansion and Project-related
Marine Shipping
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Figure 3 - Schematic of Existing Trans Mountain Pipeline System
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The proponent has applied for a 150 m-wide corridor, for what would become in most cases a
temporary 45 meter-wide pipeline corridor during construction and a permanent 18 meter-wide
easement during operations (although this would be reduced to 10 meters-wide in some places
due to existing constraints). Over 89% of the proposed pipeline route would parallel existing

linear disturbances, including the right of way (RoW) for the existing Trans Mountain pipeline,
thereby reducing the impacts from construction and right of way clearing. In two areas, the Project
involves reactivating existing pipeline segments.

Since 1953, there have been various changes and modifications to the existing Trans Mountain
pipeline. Between 2006 — 2008, 13 new pump stations were added, existing stations were
modified, and the Anchor Loop project added 160 km of new pipe through Jasper National Park
and Mount Robson Provincial Park between Hinton, Alberta and Hargreaves, BC.

Other infrastructure required for the Project includes temporary facility spaces, access roads and
transmission lines. A comprehensive description of the Project is provided in Volume 2 of the
Project Application filed with the NEB pursuant to regulatory hearing order OH-001-2014.

All documents associated with the regulatory hearing including the Project Application are
available at https://docs.neb-one.gc.ca/ll-eng/llisapi.dll?func=I1&objld=2392873&objAction=
browse&viewType=1. Supplementary information on the Project provided by the proponent as
part of the EAO process is available at: http://a100.gov.bc.ca/appsdata/epic/html/deploy/epic_
project_doc_index_459.html.
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1.3 Regulatory Review including the Environmental Assessment
Process

1.3.1 NEB REGULATORY REVIEW AND ENVIRONMENTAL ASSESSMENT PROCESS

The NEB completed a comprehensive environmental assessment of the Project in accordance
with its authority under the NEB Act and the CEAA 2012 which included a Public Hearing as part
of the NEB regulatory process (together, termed the “NEB Review”).

Preliminary Project Planning and Engagement

Preliminary scoping of Crown consultation for the Project began in early 2012, in advance of
the proponent submitting its detailed project description to the NEB. As part of the proponent’s
pre-application engagement, it consulted with federal and provincial governments to identify
which Aboriginal groups may be potentially affected by the Project.

On May 23, 2013, the NEB received the formal project description and undertook to determine
whether and by what form, the NEB Review would be conducted. As the regulatory authority
for interprovincial pipelines, the NEB is responsible for assessing an application for a CPCN for
the Project and providing a report under Section 52 of the NEB Act, which would also include
recommendations from an environmental assessment conducted under sub-section 29(1) of
CEAA 2012.

Consistent with implementation of a 2007 Cabinet Directive and relevant policies and guidance?,
federal departments developed a plan for Aboriginal consultation for the Project. A Project
Agreement® was entered into by eight federal deputy ministers and Chief Executive Officers
including for the NEB in September 2014 that described the roles and responsibilities of federal
authorities and the NEB during the NEB Review, as well as the Crown consultation process. As
part of this agreement, the MPMO was identified as the Crown Consultation Coordinator for

the Project.

In August 2013, the federal government shared an updated list of Aboriginal groups whose
Aboriginal Interests and other interests may potentially be impacted by the Project with the
proponent. This list was reviewed and updated over the course of the Project review. The process
for identifying consultation requirements for Aboriginal groups is described in detail in Section 2 of
this report.

O

4 See the Cabinet Directive on Improving the Performance of the Regulatory System for Major Resource Project
(http://mpmo.gc.ca/reports-publications/77), its associated memorandum of understanding and the document Aboriginal
Consultation and Accommodation: Updated Guidelines for Federal Officials to Fulfill the Duty to Consult (Aboriginal Affairs
and Northern Development Canada, March 2011).

5  http://mpmo.gc.ca/projects/226
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1.3.2

Start of the NEB Hearing

The NEB’s Filing Manual and the Filing Requirements Related to the Potential Environmental

and Socio-Economic Effects of Increased Marine Shipping Activities: Trans Mountain Expansion
Project set out requirements for the proponent to engage Aboriginal groups potentially affected by
the Project. As part of the Project Application, the proponent was required to identify measures to
avoid, mitigate or otherwise accommodate potential adverse impacts on Aboriginal Interests. On
December 16, 2013, the proponent submitted a Project Application to the NEB for a CPCN.

In January 2014, the NEB invited interested Aboriginal groups and organizations to apply for
participant status in the NEB Review as well as participant funding. Applications submitted by
Aboriginal groups often included preliminary information on potential Project impacts on Aboriginal
Interests and other interests.

On April 2, 2014, the NEB Panel assigned to oversee the review of the Project announced it had
sufficient information to proceed with the public hearings. The NEB set out the factors and scope
of the factors for the environmental assessment to be conducted pursuant to CEAA 2012.

In accordance with the National Energy Board Act, the hearing was subjected to a legislated

time limit of 15 months. On July 15, 2014, a seven-month exclusion period was announced and

a second four months exclusion period was announced on September 24, 2015 pursuant to
sub-section 52(5) of the NEB Act which resulted in the hearing continuing until February 17, 2016.

The NEB issued draft conditions for the Project on April 16, 2014, August 12 and
December 11, 2015 and sought comments from intervenors on the 2015 version of the draft
conditions by January 12, 2016.

The NEB Report is required to recommend whether issuing a CPCN would be in the public
interest, any terms and conditions that should be attached to the CPCN if issued by the NEB, and
any recommendations based on the environmental assessment conducted under CEAA 2012. The
NEB submitted its report to the Minister of Natural Resources on May 19, 2016.

BRITISH COLUMBIA’S ENVIRONMENTAL ASSESSMENT PROCESS

On June 21, 2010, the EAO and the NEB entered into an equivalency agreement (NEB-EAQ
Agreement) for environment assessments of projects that triggered both a provincial and

NEB review. The NEB-EAO agreement states that BC would accept the NEB’s environmental
assessment of a project that would otherwise have to be reviewed under BC’s Environmental
Assessment Act as an equivalent assessment, and that the proposed project may proceed without
a provincial EA certificate.
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In January 2016, the BC Supreme Court, in Coastal First Nations v. British Columbia (BCSC
Decision®), held that a portion of the NEB-EAO Agreement’ was invalid. Specifically, the Court
ruled that BC’s Environmental Assessment Act applies to projects subject to a NEB review, to the
extent that they require a provincial EA certificate. Although effectively amended by virtue of the
BC Supreme Court Decision, the remainder of the NEB-EAO Agreement remained valid. Therefore,
for this Project, the NEB Review is being substituted for the EA process under BC’s Environmental
Assessment Act. EAQ is accepting the NEB Recommendation Report for the Trans Mountain
Expansion Project as the assessment report for the Project.

As a result of the BC Supreme Court Decision, an order was issued under Section 10(1)(c) of

the BC Environmental Assessment Act on April 8, 2016 requiring the Ministers of Environment

and Natural Gas Development to make a decision on the issuance of a provincial EA certificate.
Following consultation on a draft procedural order with Aboriginal groups and the proponent, an
order was issued under Section 11 of BC’s Environmental Assessment Act on June 17, 2016,

to establish the procedures for the remaining provincial EA process for the Project, including
procedures for Aboriginal consultation. Among other procedural aspects, this order identified the
Aboriginal groups to be consulted by EAO, Aboriginal consultation opportunities to be provided by
EAO and the proponent’s consultation requirements.

EAO has been coordinating Aboriginal consultation activities with the federal Crown. As part of
this approach to Crown consultation, EAO has made use of the federal consultation record that
preceded the Province’s regulatory involvement in the EA process. While EAO has undertaken

a joint approach to Aboriginal consultation with the federal government for Aboriginal groups in
BC, the provincial Crown’s obligations to consult and accommodate pertain to areas of provincial
jurisdiction as circumscribed by the Constitution.

NEB Recommendation Report

The NEB completed its review in accordance with its authority under the NEB Act and the CEAA
2012. The NEB found that with the implementation of the proponent’s environmental protection
procedures and mitigation, and the NEB’s recommended conditions, the Project is not likely to
cause significant environmental effects. However, pursuant to its authority under the NEB Act,
the NEB found that the operation of Project-related marine vessels is likely to result in significant
adverse effects to the Southern Resident Killer Whale, and to Aboriginal cultural uses associated
with Southern Resident Killer Whale. The NEB also found that greenhouse gas emissions (GHG)
from Project-related marine vessels would be significant.

6 http://www.canlii.org/en/bc/besc/doc/2016/2016bcsc34/2016bcsc34.pdf

7 http://www.eao.gov.bc.ca/EAO_NEB.html
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The NEB concluded that the consultation by the proponent with Aboriginal groups was
acceptable. The NEB found that the proponent offered Aboriginal groups adequate opportunities
to provide information about their concerns and interests in the Project area and within their
traditional territories; considered the information that was provided; and that it made a number of
changes to the design and planned operation of the Project as a result of this information.

The NEB found the proponent’s approach to assessing the potential effects of the Project on
Aboriginal interests® was acceptable, and noted that there would be impacts experienced by
some Aboriginal groups if the Project was to proceed. The NEB acknowledged that Aboriginal
groups would sustain modest burdens® to their ability to use the lands, waters and resources for
traditional purposes; would be temporarily impacted by construction and routine maintenance
activities; and, that some opportunities for certain activities such as harvesting or accessing sites
or areas of traditional use would be temporarily interrupted. For activities directly affected by the
Westridge Marine Terminal, the NEB found that these effects would persist for the operational
life of the Project, as traditional activities would not occur within the expanded water lease
boundaries. The NEB found that while the effects would be long term, they would be reversible
and would be confined to the water lease boundary for the Westridge Marine Terminal. The NEB
did not name specific Aboriginal groups in these findings.

The NEB stated that in the event of a credible worst-case spill, environmental effects to the
lands, waters or resources used for traditional purposes by Aboriginal groups would be adverse
and significant. The NEB found, however, that the probability of a spill is very low, provided the
Project is designed, constructed and operated in accordance with its certificate conditions and
the proponent’s commitments. The NEB considered the potential consequences of a spill as it
weighed the overall benefits and burdens of the Project, and found the level of risk acceptable.

The NEB concluded that the overall benefits of the Project outweigh the burdens; that the Project
is in Canada’s public interest; and recommended approval by the Governor in Council (GiC).

The NEB concluded that there would be considerable benefits as a result of the direct jobs
created, local and regional spending on pipeline materials, and in providing Canadian shippers
greater access to international markets. The NEB noted there would be modest benefits to local
communities and the environment from the establishment of a Community Benefit Program and as
a result of the enhanced marine spill response planning associated with the Project. On page 264
of its report, the NEB also found that the Project would likely result in positive economic effects,
including revenues to various levels of government.

©

In this instance, “Aboriginal interests” pertains to the NEB’s list of issues to be assessed pursuant to the requirements of
the NEB Act and CEAA 2012

® The NEB Report (p.14) states “Definitions for the terms considerable and modest are not provided. Rather, the terms are
meant to illustrate weight the Board attributed to the benefits and burdens relative to each other.”

10



Joint Federal/Provincial Consultation and Accommodation Report for the
TRANS MOUNTAIN EXPANSION PROJECT

With respect to the potential impacts of the Project on Aboriginal interests, the NEB stated the
following (at page 52) in the NEB Report:

Having considered all the evidence submitted in this proceeding, the consultation
undertaken with Aboriginal groups, the impacts on Aboriginal interests, the proposed
mitigation measures, including conditions, to minimize adverse impacts on Aboriginal
interests and the commitments to and Board imposed requirements for ongoing
consultation, the Board is satisfied that the Board’s recommendation and decisions with
respect to the Project are consistent with section 35(1) of the Constitution Act, 1982.
The Board is of the view that this assessment is consistent with what is required for the
purposes of the Board'’s report.

In accordance with the NEB’s interpretation of its legislated mandate, the NEB did not make

any determinations regarding the nature and scope of asserted or established Aboriginal rights,
including title, or treaty rights. As the consultation duty rests with the Crown, the NEB did not
arrive at any conclusions regarding the scope of the Crown’s duty to consult or whether the Crown
has met this duty. These topics are the subject of this report.

The NEB Review supports the Crown in helping meet its constitutional obligations to consult,
and as appropriate, accommodate for potential adverse impacts of Crown decision making on
Aboriginal Interests. Many of the conditions recommended by the NEB are relevant to addressing
impacts on Aboriginal Interests. See Section 4 of this report for a discussion of the relevant NEB
recommendations, and Appendix H for a full list of recommended NEB conditions for the Project.

11
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APPROACH TO CONSULTING ABORIGINAL GROUPS

Identification of Aboriginal Groups

Direction was provided to the proponent, through the NEB’s Filing Manual, to engage and consult
Aboriginal groups potentially affected by the Project. In early 2012, prior to filing its Project
Description with the NEB, the proponent sought the advice of federal and provincial officials with
respect to the Aboriginal groups whose interests may be potentially affected by the Project.

As part of the proponent’s pre-Application planning, the Alberta government advised the
proponent to include Aboriginal group communities within 100 km of each side of the proposed
expansion line. The BC government advised the proponent to include groups within 10 km on
each side. At that time, Aboriginal Affairs and Northern Development Canada (now Indigenous

and Northern Affairs Canada) provided advice to the proponent on the traditional territories of
Aboriginal groups to inform its scope of engagement. In August 2012, the MPMO provided further
advice to the proponent on behalf of the federal government on the Aboriginal groups for which
Crown consultation may be required. The Crown’s approach to consultation also took into account
a preliminary assessment of the strength of any asserted Aboriginal rights, and established
Aboriginal rights or treaty rights, and of the seriousness of potential adverse impacts of the Project
on Aboriginal Interests.

On May 23, 2013, following receipt of a project description from the proponent, the Crown
developed a preliminary list of potentially affected Aboriginal groups. Approximately 130 Aboriginal
groups were initially identified. The Crown considered whether lands or marine areas currently or
traditionally used by Aboriginal groups potentially overlap or interact with the Project footprint.

In addition, a 50 km buffer from the Project footprint and marine shipping corridor was used to
identify additional Aboriginal groups for which the indirect effects of the Project have the potential
to impact Aboriginal Interests.

In August 2013, the federal Crown'’s initial list of potentially affected Aboriginal groups was shared
with the proponent and the NEB, following review by implicated federal authorities, including
Fisheries and Oceans Canada (DFO), Environment and Climate Change Canada (ECCC), Parks
Canada and Transport Canada. In August 2013, the federal Crown sent letters to Aboriginal
groups introducing the Project and the NEB review process.
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Refining the Scope of Aboriginal Consultation

The Project footprint and spatial assessment areas defined by the proponent informed its scope
of Aboriginal engagement. Appendix 9 of the NEB Report provides a complete list of Aboriginal
groups and organizations engaged by the proponent. Appendix 11 provides the study area
boundaries defined by the proponent and adopted by the NEB for the environmental and socio-
economic assessment of the Project.

Following the proponent’s submission of the Project Application to the NEB in December 2013,
the Crown reviewed available traditional use information for the identified Aboriginal groups,

and the potential interactions between the effects of the Project and traditional land and marine
uses. The Project Application defined the spatial boundaries selected to assess the effects of the
Project to the environment or socio-economic conditions including to traditional land and marine
uses. The Crown subsequently refined the scope to include any Aboriginal group with Aboriginal
Interests that could be adversely affected by the Project. The Crown further refined the scope of
consultations based on its understanding of the basis for which an Aboriginal group may represent
the interests of a collective rights bearing entity under Section 35 of the Constitution Act, 1982,
including whether a group was considered a Band under the Indian Act.

In April 2016, following the Coastal First Nations (2016) decision the EAQ initiated the BC
provincial EA process and identified 96 Aboriginal groups in BC to be consulted. Based on the
strength of claims and potential to impact Aboriginal Interests, EAQO identified 81 Aboriginal
groups to be consulted at a deeper end of the consultation spectrum, and 15 Aboriginal groups
to be consulted at a lower end of the consultation spectrum. Some of the 81 Aboriginal groups at
the deeper end organized into collectives, resulting in approximately 60 Aboriginal groups being
directly consulted at the deeper end. The Aboriginal groups are identified in the order issued

by the EAO under Section 11 of BC’s Environmental Assessment Act.'® The Aboriginal groups
identified by EAO are consistent with those identified by the federal Crown.

10 http://a100.gov.be.ca/appsdata/epic/html/deploy/epic_document_459_40634.html
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Aboriginal Groups Consulted

The following tables identify the individual Aboriginal groups in BC and Alberta for which a duty to
consult was identified as of June 2016. Eighty-three of the individual Aboriginal groups within the
Crown’s scope of consultation participated in the NEB Review, either on their own or as part of

a collective.

Table 1 - Alberta Aboriginal Groups

Treaty Six ‘ Treaty Seven

Nakhodda Peoples: Nakhoda Peoples:
e Alexis Nakota Sioux Nation e Stoney Nakoda First Nation
e Paul First Nation? Treaty Eight

Nehiyawak Peoples: Dane-zaa Peoples:
e Alexander First Nation* * Horse Lake First Nation*®
e Enoch Cree Nation* Nehiyawak Pe0p|es:
¢ Ermineskin Cree Nation* e Sturgeon Lake Cree Nation
* Louis Bull Tribe * Sucker Creek First Nation*
* Montana First Nation™ * Whitefish (Goodfish) Lake First Nation/
e Samson Cree First Nation* Saddle Lake Cree Nation™
e Sunchild First Nation*

Nakawe Peoples:
e (O’Chiese First Nation*

* Indicates that the Aboriginal group participated in the NEB hearings as an intervenor
2 Indicates that the Aboriginal group participated in the NEB hearings as a commentor
C Indicates that the Aboriginal group is on Schedule C of the EAO Section 11 order

14
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Table 2 - BC Interior Aboriginal Groups

Dalkelh [Carrier] Peoples:
e |heidli T’enneh First Nation*®
e | htako Dene Nation®

Nlaka’pamuxw Peoples:
e Ashcroft Indian Band 8
e Cook’s Ferry Indian Band®
e Kanaka Bar Indian Band®
e Nicomen Indian Band®
e Siska Indian Band®

Nlaka’pamuxw Nation Tribal Council:
e Boothroyd Band®
* Boston Bar Band®
e Lytton First Nation®
e Oregon Jack Creek Band®
e Skuppah First Nation®
e Spuzzum First Nation®

Nlaka’pamuxw Peoples
[Scw’exmx People Sub-Group]:

e Coldwater Indian Band*B

e Lower Nicola Indian Band*B
* Nooaitch Indian Band*8

e Shackan Indian Band*©

Okanagan Peoples:
e Lower Similkameen Indian Band*B
e Okanagan Indian Band*8
¢ (soyoos Indian Band*
e Penticton Indian Band*B
e Upper Nicola Band*®
e Upper Similkameen Indian Band*B
e Westbank First Nation*B

Secwepemc Peoples:
e Adams Lake Indian Band*8
e Bonaparte Indian Band®
e Canim Lake Band®?
e Little Shuswap Lake Indian Band®
* High Bar First Nation (Llenlleney’ten)©
e Neskonlith Indian Band*8
e Shuswap Indian Band®
e Simpcw First Nation*B
e Skeetchestn Indian Band*B
e Splatsin First Nation®
e Stswecem’c / Xgat'tem’ [Canoe Creek Band]©
e Tk’emltips te Secwépemc*B
o Ts’kw’aylaxw First Nation [Pavillion Indian Band]®
e Whispering Pines / Clinton Indian Band*8
e Williams Lake Indian Band*©
e Xat$ll First Nation [Soda Creek Indian Band]©

Tsilhqot’in Peoples
* Toosey Indian Band®

* Indicates that the Aboriginal group participated in the NEB hearings as an intervenor
B Indicates that the Aboriginal group is on Schedule B of the EAO Section 11 order
C Indicates that the Aboriginal group is on Schedule C of the EAO Section 11 order
2 Indicates that the Aboriginal group participated in the NEB hearings as a commentor

15
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Table 3 - Lower Fraser River Aboriginal Groups

Downriver Halkomelem & Squamish Peoples:
o Kwikwetlem First Nation*B
 Musqueam Indian Band*B
e Squamish Nation*B
e Tsawwassen First Nation*B
e Tsleil-Waututh Nation*®

Upriver Halkomelem Peoples:
e Chawathil First Nation*B
e Cheam First Nation*B
e Katzie First Nation*B
e Kwantlen First Nation*B
e Matsqui First Nation*B
e Peters First Nation*B
e Popkum First Nation*B
e Seabird Island Indian Band®
o Shxw'owhamel First Nation®
e Sts’ailes Nation®
e Union Bar First Nation®
* Yale First NationB

Upriver Halkomelem Peoples (cont’d):
St6:16 Collective:*B

e Aitchelitz Band®

o Kwaw-Kwaw-Apilt First NationB

e | eq'a:mel First Nation®

e ScowlitzB

e Shxwha:y Village®

e Skowkale First Nation®

e Skwah First Nation®

e Skawahlook First Nation®

e Soowahlie First Nation®

e Squiala First Nation®

e Sumas First Nation®

e Tzeachten First Nation®

e Yakweakwioose First Nation®

* Indicates that the Aboriginal group participated in the NEB hearings as an intervenor
B Indicates that the Aboriginal group is on Schedule B of the EAO Section 11 order
C Indicates that the Aboriginal group is on Schedule C of the EAO Section 11 order
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Table 4 - Vancouver Island and Adjacent Area/Affiliated Aboriginal Groups

Island Halkomelem Peoples:
e Cowichan Tribes*B
e Halalt First Nation®
e Hwlitsum®3
e | ake Cowichan First Nation*8
e Lyackson First Nation*8
e Penelakut Tribe*8
e Snaw-naw-as (Nanoose) First Nation®
e Snuneymuxw (Nanaimo) First Nation*©
e Stz’uminus (Chemainus) First Nation*B

Straits Salish Peoples:
e Esquimalt Nation*8
 Malahat NationB2
e Pauquachin First Nation*B
e Scia’new (Beecher Bay) Indian Band*B
e Semiahmoo First Nation®
« Songhees (Lekwungen) Nation®
e Tsartlip First Nation*B
e Tsawout First Nation*8
e Tseycum First Nation*8
e T'Sou-ke First Nation*B

Southern Wakashan Peoples / Nuu-chah-nulth:
e Ditidaht First Nation*®
e Pacheedaht First Nation*B
e Maa-nulth First Nation:*B
— Huu-ay-aht First Nations®
— Ka:'yu:’K't'h’/Che:k'tles7et’h First Nations®
— Toquaht Nation®
— Uchucklesant Tribe®
— Ucluelet First Nation®

* Indicates that the Aboriginal group participated in the NEB hearings as an intervenor
B Indicates that the Aboriginal group is on Schedule B of the EAO Section 11 order

C Indicates that the Aboriginal group is on Schedule C of the EAO Section 11 order

2 Indicates that the Aboriginal group participated in the NEB hearings as a commentor
3 Hwlitsum are not recognized as a “Band” under the Indian Act

Table 5 — Métis Groups

Métis Peoples (Alberta):
o Métis Nation of Alberta

(Lac Ste. Anne)*
¢ Mountain Métis Nation Association

e Métis Nation of Alberta — Métis Regional Council Zone**
o Métis Nation of Alberta — Gunn Métis — Local Council #55 o Métis Nation of British Columbia*

Métis Peoples (BC):
e BC Meétis Federation*
e Kelly Lake Métis Settlement Society*

* Indicates that the Aboriginal group participated in the NEB hearings as an intervenor
4 Applied for late intervenor status in the NEB hearings but was denied by the NEB

17
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Spatial Study Areas

Spatial study areas in environmental and socio-economic impact assessment specify the
geographic area where the effects of the Project area are assessed, and in turn, informs
how the Crown understands the scope and seriousness of potential effects of the Project on
Aboriginal Interests.

In Volume 5A of its Application, the proponent defined spatial areas for the assessment of each
valued environmental or socio-economic component (VC) identified in the NEB Hearing Order. The
Local Study Area (LSA) was defined as the area within which the potential adverse effects of the
Project would be assessed for each valued component. The local study area varied depending on
the valued component and reflects the area where Project construction and operations are most
likely to affect the valued component. The local study area is also referred to by the proponent as
the “zone of influence.”

The proponent defined the Regional Study Area (RSA) for each valued component as the area
where potential effects might overlap with the direct and indirect effects of other activities on that
valued component, potentially causing cumulative effects.

The proponent also defined the Project’s Footprint Study Area as the area that would be

directly disturbed by Project facilities and associated physical works and activities. It includes a
45-m-wide construction RoW, permanent and temporary access roads, camp and stockpile sites,
valves and power lines, pump stations, tanks, and the Westridge Marine Terminal.

Key valued components for understanding potential interactions between the Project and
Aboriginal Interests include traditional land and resource use (TLRU) and traditional marine
resource use (TMRU). The local study area for TLRU encompassed and extended beyond the
Project footprint to include the zones of influence of water quality and quantity, air emissions,
acoustic environment, fish and fish habitat, wetlands, vegetation, wildlife and wildlife habitat
and heritage resources as TLRU and TMRU are dependent on these resources. The TLRU LSA
area included the area where there is a reasonable potential for localized Project-related effects
to affect existing uses of the land for traditional purposes (e.g., trapping, hunting, fishing and
gathering areas). The potential effects of the Project were assessed by the proponent in its
Application, and subsequently by the NEB, within the Footprint and the TLRU LSA.

The RSA for TLRU VC includes the area where potential direct and indirect effects of other land
uses and activities could overlap with Project-related effects and cause cumulative effects to
TLRU indicators including subsistence activities and sites (e.g. hunting, trapping, fishing, plant
gathering, trails and travel ways, and habitation sites); and cultural sites (e.g. gathering places and
sacred areas).

The TLRU RSA includes the RSA boundaries defined for the water quality and quantity, air
emissions, acoustic environment, fish and fish habitat, wetland loss or alteration, vegetation,
wildlife and wildlife habitat and heritage resources VCs. As explained in Appendix 11 of the
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NEB Report, in some cases, the focus of TLRU was on lands within a few hundred metres of the
footprint, while in other cases broader territorial uses were identified extending several kilometres
from the footprint. The proponent and subsequently the NEB assessed potential effects of the
Project on TLRU within the RSA.

The proponent used a similar approach to define the area of assessment of Project effects to
land and marine uses in the vicinity of the Westridge Marine Terminal. The spatial boundary
encompassed and extended beyond the footprint of the Westridge Marine Terminal to include
the zones of influence of air emissions, acoustic environment, marine fish and fish habitat,

marine mammals and marine birds VCs. The land-based LSA includes the area where there is

a reasonable potential for localized Project-related effects to impact lands and resources used
for traditional purposes. The assessment of effects to TMRU within the LSA involved studying
changes in marine access and use, sensory disturbances and alteration of subsistence resources
within 500 m from the proposed water lease expansion. The RSA is defined as an area east of the
First Narrows, including Indian Arm and Port Moody Arm of Burrard Inlet.

The effects to TMRU from Project-related marine shipping were assessed within the LSAs
defined for assessing effects to marine fish and fish habitat, marine mammals and birds as
TMRU is dependent on these resources. The RSA for TMRU encompassed a large portion of the
Salish Sea.

Information Sources

This report draws on the NEB Report, the Project Application, and information provided by
Aboriginal groups filed on the NEB Hearing record and during Crown consultations. Ethnohistoric
information included: tribal council/association affiliations; language, governance, population, and
socio-economic information; proximity of communities and traditional territories to Project-related
activities; status of treaty negotiations in BC; history of land occupation; and traditional and
contemporary resource use information of Aboriginal groups. Within BC, the Crown accessed BC
government ethnohistoric research reports and consulted with regional consultation experts and
other relevant provincial (BC) land and resource management staff. Sources are referenced in the
appendices for each Aboriginal group, and any research reports have been shared with Aboriginal
groups upon request.

The nature, extent and importance of traditional and cultural activities practiced in the Project
vicinity are identified in the Project Application and by information provided by Aboriginal groups
and filed on the NEB hearing record. These traditional and cultural activities rely on the availability,
quality and access to ecosystems and natural resources, such as the land, rivers, fish and wildlife,
and vegetation. This information, along with consultation with Aboriginal groups, have helped the
Crown understand traditional and contemporary land, marine and resource uses and associated
Aboriginal Interests related to the Project.
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2.3 Consultation with Aboriginal Groups

The federal government’s approach to consultation with Indigenous groups is to involve officials
from all relevant federal departments and agencies. This approach arose from a 2007 Cabinet
Directive and supporting Memorandum of Understanding established by the Major Project Deputy
Ministers’ Committee'!.

Pursuant to sub-section 4(1)(d) of CEAA 2012, one purpose of this Act is to promote
communication and cooperation between the federal government and Aboriginal peoples.

The CEAA 2012 also ensures that projects are considered in a careful and precautionary
manner before federal authorities take a decision. The definition of environmental effects under
Paragraph 5 of CEAA 2012 includes the effect to Aboriginal peoples of any change that the
Project may cause on the environment to:

®m Health and socio-economic conditions;
®m Physical and cultural heritage;
m The current use of lands and resources for traditional purposes; or

m Any structure, site or thing that is of historical, archaeological, paleontological, or architectural
significance.

In addition, CEAA 2012 enables the consideration of community knowledge and Aboriginal
traditional knowledge into the EA process.

If approved, the Project would require federal (Table 6) and provincial permits and authorizations
(Table 7).

With respect to potential authorizations under the /ndian Act, as of July 2016, the proponent

has commercial agreements or was negotiating with Bands to construct the Project across

the following reserve lands: Lower Nicola Indian Band [Zoht #4; Zoht #5; Joeyaska Indian Reserve
(IR) #2], Shxw’owhamel (Ohamil #1), Peters (IR #1; IR #1a), Popkum (IR #1; IR #2), Tzeachten

(IR #13), and Matsqui (Main #2). The proponent would be seeking section 35 Indian Act tenures
for the new pipeline from Lower Nicola, Peters and Popkum (amendments to the existing 1955
indenture to permit a second pipeline) whereas the following three Bands are operational under
the First Nations Land Management Act (FNLMA) and have their own Land Codes in place:
Shxw’owhamel, Tzeachten, and Matsqui. It is expected that Lower Nicola Indian Band will be
operational under the FNLMA by December 2016. In addition, there are four temporary stockpile
sites proposed on reserves, most likely requiring section 28 Indian Act tenures for the following
Bands: Tk’emlups te Secwépemc, Popkum, Lower Nicola and Enoch Cree.

1 See the Federal Action Plan, and Interim Guidelines, 2007 including the Cabinet Directive on Improving the Performance
of the Regulatory System for Major Resource Projects (the directive that established the MPMO Initiative, launched on
October 1, 2007) and supporting Memorandum of Understanding
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If approved, the following BC provincial agencies may be required to make permitting

decisions (Table 7): BC Oil and Gas Commission (BC OGC), Ministry of Environment (BC Parks),
Ministry of Transportation and Infrastructure (MOTI) and Ministry of Forests, Lands and Natural
Resource Operations (FLNRO). Provincial agencies will seek to coordinate consultation on permit
applications for the Project to the extent practicable, if the Project is approved.

Table 6 — Potential Federal Authorizations

Responsible Agency

or Department

Permit

Legislation

Species Permit

Indigenous and Permit under section 28 Indian Act
ggrr]tggerpzAffalrs Section 35 0IC Authorization Indian Act
Easement Agreement Federal Real Property and Federal Immovables Act
Environment and Section 127: Disposal at Sea Part 7 Division 3 of Canadian Environmental Protection
Climate Change Permit Act 1999 (CEPA 1999)
Canada Section 73 Permit Species at Risk Act
Authorization to work within Migratory Birds Sanctuary Regulations
Migratory Bird Sanctuary
Fisheries and Oceans | Se