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Emma K. Hume 

ehume@ratcliff.com  
Ph: 604-988-5201 

File No. 12-0004-004 
July 7, 2020 

Via Electronic Filing 
Canada Energy Regulator 
Suite 210-517 Tenth Avenue SW 
Calgary, Alberta  T2R 0A8 
 
Attention: Louise George, Secretary of the Commission 
 
Dear Ms. George: 
 
Re: Trans Mountain Pipeline ULC (Trans Mountain) 

Trans Mountain Expansion Project (the Project) 
File OF-Fac-Oil-T260-2013-03 63 
Condition 39: Hydrogeological study at Coldwater Indian Reserve (IR) 1 (Condition 39) 
Report 
Sur-Reply to Trans Mountain re: Completeness of Condition 39 Report 

 
We are legal counsel for Coldwater Indian Band (Coldwater). 
 
We write with respect to Trans Mountain’s July 3, 2020 reply to Coldwater’s June 19, 2020 
comments on the completeness of the Condition 39 Report (the TM Reply). The TM Reply is over 40 
pages and makes a number of incorrect statements. We hereby seek leave from the Commission of 
the Canada Energy Regulator (CER) to respond to four discrete points by way of sur-reply.  
 
The NRCan conclusion that the Report is “complete” does not mean it is sufficient 
 
Trans Mountain states that Natural Resources Canada (NRCan) “agrees that the [Condition 39] 
Report addresses each of the enumerated requirements in Condition 39”.1 While NRCan’s June 19, 
2020 technical comments do state that the Condition 39 Report is “complete”, NRCan also found that 
the Condition 39 Report: 
 

• does not meet “minimum information requirements” due to the lack of subsurface 
information that would be obtained with exploratory drilling on IR 1;2 

• makes questionable assumptions about the subsurface at IR 1, “given the lack of supporting 
evidence”,3 which have “broad implications for the reliability” of the ability of the Condition 
39 Report to meet Condition 39 c), d) and e);4 

                                                 
1 2020-07-03 TM to CER re: Condition 39 Completeness C07148 [“TM Reply”]. 
2 2020-06-19 NRCAN to CER re: Natural Resource Canada’s comments on the completeness of the Condition 39 
Report C06917 [“NRCan Comments”]. 
3 NRCan Comments, p.5.  
4 NRCan Comments, p.8. 

mailto:ehume@ratcliff.com
https://apps.cer-rec.gc.ca/REGDOCS/Item/View/3946498
https://apps.cer-rec.gc.ca/REGDOCS/Item/View/3934588
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• relies on a Conceptual Flow Model that “does not provide a reliable basis for predictive 
simulations”5 to understand the aquifer consistent with limited available data;6 

• does not appropriately justify important assumptions;7 

• does not justify assumptions with available evidence, potentially underestimating the effects 
of a spill;8 and 

• does not take geophysical data collected in 2020 into appropriate consideration.9 

 
NRCan’s conclusion that the Condition 39 Report is “complete” is inconsistent with these and other 
statements regarding deficiencies with the Condition 39 Report, unless it is taken to literally mean 
that the report has a cover, a signature page and a section labelled for each subsection of Condition 
39. Given the serious information gaps, which render the Condition 39 Report materially deficient, 
any other conclusion would be unreasonable.  
 
Coldwater urges the CER to find that NRCan’s conclusion that the Condition 39 Report is 
“complete” does not mean that the Condition 39 Report “addresses” the requirements of Condition 
39, as Trans Mountain argues. Condition 39 must be more than a “box ticking” exercise. The 
important purpose of Condition 39 requires more than a purely formal review of whether the report is 
“complete”. The CER (and eventually the Crown) must actually consider the substance of the report 
and whether it enables the Crown to assess and understand the impacts and risks posed to 
Coldwater’s aquifer and their aboriginal rights.10 A “complete” report that fails to provide basic 
minimum information about Coldwater’s aquifer cannot fulfill that purpose.  
 
Coldwater is legally bound to execute the IR 1 drilling program efficiently 
 
Trans Mountain states that it has “always been in Trans Mountain’s interest to proceed with the [IR 
1] drilling program as soon as possible and without delay”11 but that “so long as Project construction 
in the Coldwater Valley is held up by an on-Reserve drilling program (as Coldwater asserts it should 
be), Coldwater has no incentive to work quickly or efficiently with respect to planning and execution 
of a drilling program”.12 
 
First, Trans Mountain neglects to acknowledge that it did not agree to undertake a drilling program 
until almost a year after the Project was approved and a year and a half after the NEB first 
recommended Condition 39.13 It was not until October 2017 that Trans Mountain would finally agree 
with Coldwater “that field work was required and that drilling needed to occur”.14 All of this work 

                                                 
5 NRCan Comments, p.6. 
6 NRCan Comments, p.8. 
7 NRCan Comments, pp.8-9. 
8 NRCan Comments, pp.8-9. 
9 NRCan Comments, p.10. 
10 Tsleil-Waututh Nation v. Canada (Attorney General), 2018 FCA 153 [“Tsleil-Waututh”], para 547; Coldwater 
Indian Band v. Canada (Attorney General), 2020 FCA 34 [“Coldwater”], paras 96-97, 100. 
11 TM Reply, p.3. 
12 TM Reply, pp.3-4. 
13 November 13, 2019 Transcript of Anderson Cross Examination , (Coldwater June 19, 2020 Comments on 
Sufficiency of Condition 39 Report, Appendix E, (C06920) [“Anderson Cross”], Tab 98, at p 18:17-25, p 19, p 20:1-
12, PDF 79-81. 
14 Anderson Cross, p 20:4-7, PDF 81. 

https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C06920
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was contemplated to occur on IR 1.   
 
Second, Coldwater has never asserted that Project construction should be held up by an on-Reserve 
drilling program. Coldwater’s simple request is that a study of its aquifer be completed before any 
decision is made that the East Alternative is the best possible route through the Coldwater Valley. If 
Trans Mountain is unable to both complete the aquifer study and meet its construction schedule (a 
fact that Trans Mountain has failed to establish), then Trans Mountain should pursue the West 
Alternative – a route that Trans Mountain has now deemed feasible15 and avoids risk to Coldwater’s 
sole source of drinking water. 
 
Finally, the CER should be aware that Coldwater is legally bound to execute the IR 1 drilling 
program and further geophysical work “in an efficient and cost-effective manner” under s. 10.1 of the 
Indian Act permit granting Trans Mountain access to IR 1. For the Commission’s reference, a copy 
of the permit, excluding schedules, is enclosed. Trans Mountain’s assertion that Coldwater has “no 
incentive to work quickly or efficiently” is false. 
 
Coldwater does not seek a veto, but asks that the procedure set out by the FCA be followed  
 
Trans Mountain states that “Coldwater’s requested relief would effectively give Coldwater a veto 
over if or when Condition 39 could be satisfied”.16 To the contrary, Coldwater is asking the 
Commission to take protection of its sole source aquifer seriously, in accordance with the procedure 
set out by the Federal Court of Appeal (FCA).  
 
Before the FCA Coldwater argued that the IR 1 drilling program should precede the Governor in 
Council’s approval of the Project.17 Trans Mountain and Canada both argued that this information 
could be collected after the Project was approved, as compliance with Condition 39 would be 
ensured by the CER. The FCA has twice held that the CER, together with the Crown, must ensure 
that it has sufficient information to inform itself of potential impacts to the aquifer and impacts on 
Coldwater’s aboriginal rights.18 This information was not available when the Project was approved in 
November 2016 or June 2019. 
 
Trans Mountain cannot now argue that the Project’s construction schedule requires that the detailed 
route hearing proceed without information about Coldwater’s aquifer that all parties once agreed was 
necessary. This is the precisely the type of Project momentum that Coldwater feared when it sought 
to have protection of its aquifer, and the prerequisite drilling program, dealt with prior to Project 
approval. 
 
Practically, deferring determination of the adequacy of the Condition 39 Report to the detailed route 
hearing, as Trans Mountain proposes19 would only address Trans Mountain’s concerns about the 
Project construction schedule if the CER finds Condition 39 has been satisfied. It would not be 
appropriate to assume that the CER will ultimately conclude that this Condition 39 Report is 
adequate. If, instead, the CER were to conclude at the detailed route hearing that the Condition 39 

                                                 
15 2020-03-31 Trans Mountain Expansion Project Feasibility Study of the Coldwater IR West Alternative Route 
(C05514) 
16 TM Reply, p. 6. 
17 Coldwater, paras 91-93.   
18 Tsleil-Waututh, para 547; Coldwater, paras 96-97, 100. 
19 TM Reply, p. 3.  

https://apps.cer-rec.gc.ca/REGDOCS/Search?txthl=C05514
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Report is not adequate then the Project construction schedule could still be affected, likely more 
significantly so than if this matter was addressed now. 
 
Thus, if there are material deficiencies with the Condition 39 Report – as reflected in both Coldwater 
and NRCan’s June 19, 2020 technical comments to the CER – it is in the interest of all parties, and 
the broader public interest, for this deficiency to be identified now to ensure appropriate and 
necessary information is before the Commission during the detailed route hearing. Delaying 
consideration of this matter further only punts a serious issue further down the road, risks 
unnecessary delay, and sets up a route hearing to be again held contrary to the FCA’s ruling that the 
Condition 39 Report is a precondition to a detailed route hearing for any route that poses a risk to 
Coldwater’s sole source aquifer.20 
 
Additional field information does not fulfill Trans Mountain’s prior representations  
 
Trans Mountain states that while it “has acknowledged that additional information beyond the initial 
2017 desktop study was required, Trans Mountain has never stated that on-Reserve drilling is 
required to satisfy Condition 39. The Report incorporates additional field information […] and fully 
aligns with Trans Mountain’s prior representations”.21 
 
To be clear, while some “additional field information” from off IR 1 has been incorporated into the 
Condition 39 Report, none of it relates to the flow path between the proposed East Alternative route 
and the Band’s drinking water wells. This critical information will only be available following 
completion of the exploratory drilling and further geophysical work planned at IR 1. 
 
It is misleading to say that “additional field information […] fully aligns with Trans Mountain’s prior 
representations”, given: 
 

• Mr. Anderson’s June 17, 2019 letter to the Crown Consultation Lead, disputing the 
timeframe for baseline data following completion of exploratory drilling, but advising that 
“the subsurface details that must be collected to complete the hydrogeological risk 
assessment report are the geological separation of the proposed pipeline to the top of the 
aquifer and its lithology”.22 The missing subsurface details between the aquifer and the 
proposed pipeline Mr. Anderson identified are the same subsurface details that will be 
collected through the IR 1 drilling program but are not yet available.  
 

• Mr. Anderson’s November 2019 sworn testimony regarding the requirements of Condition 39 
that: 

 
“We would agree entirely that some amount of drilling - obviously we have agreed on 
the six holes – and then understanding of the behaviour of the aquifer in those 
locations, the direction of the flow of the water.”23 

 
The only “six holes” Mr. Anderson could possibly be referring to are the six boreholes that 
have now been permitted by Indigenous Services Canada as part of the IR 1 study.24  

                                                 
20 Tsleil-Waututh, para 385; Coldwater, para 100.  
21 TM Reply, p.5. 
22 Coldwater June 19, 2020 Comments on Sufficiency of Condition 39 Report, Appendix E, Vol 5, Tab 65 C06920. 
23 Anderson Transcript (C06920), p 46:21-25, p 47:1-4, PDF 108. 

https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C06920
https://apps.cer-rec.gc.ca/REGDOCS/Item/Filing/C06920
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Trans Mountain’s President and CEO clearly agreed that exploratory drilling on IR 1 was needed to 
determine the subsurface details between the East Alternative and the aquifer. This information gap 
existed in June 2019, November 2019 and, as confirmed by NRCan, remains a critical gap today.  
 
Trans Mountain argues that these, and other, representations by Mr. Anderson and Crown 
representatives cannot fetter the CER’s discretion. However, since these representations were made 
during the Crown consultation process and informed the GIC’s approval the Project, they must 
inform the CER’s assessment of whether such a materially deficient Condition 39 Report can fulfil 
the Crown’s duty to consult and uphold the honour of the Crown when the report does not contain 
the information about the subsurface at IR 1 that Trans Mountain has said is needed to assess risk to 
the aquifer. These statements should also inform the CER’s evaluation of the Condition 39 Report 
and the reasonableness of Trans Mountain’s conduct in decoupling the IR 1 drilling program from 
the Condition 39 Report.  
 
Respectfully, 
 
RATCLIFF & COMPANY LLP 

 
Emma K. Hume 
 
Encl. Section 28(2) Indian Act Permit – Coldwater IR No. 1 – Hydrogeological Drilling Program and Access, 

dated for reference April 2020 (excluding appendices) 
 
cc: Scott Stoness, Trans Mountain Pipeline ULC (regulatory@transmountain.com) 
 Chief Lee Spahan, Coldwater Indian Band (lspahan@coldwaterband.org) 
 Kimberly Lavoie, Natural Resources Canada (Kimberly.lavoie@canada.ca) 
 David Russell, Indigenous Services Canada (david.russell@canada.ca) 
 Trans Mountain Pipeline ULC, General Inbox (info@transmountain.com) 
 Indigenous Advisory and Monitoring Committee (nrcan.tmxcommittee-comitetmx.rncan@canada.ca) 

                                                                                                                                                             
24 For example, see Clause “A” of the enclosed permit. 

mailto:regulatory@transmountain.com
mailto:lspahan@coldwaterband.org
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SECTION 28(2) INDIAN ACT PERMIT 

COLDWATER IR NO. 1 – HYDROGEOLOGICAL DRILLING PROGRAM AND 
ACCESS 

 
 

  
 

BETWEEN: 
 
 

HER MAJESTY THE QUEEN IN RIGHT OF CANADA, 
as represented by the Minister of Indigenous Services 

 
 

AND: 
 
 

COLDWATER INDIAN BAND 
 
 

AND: 
 
 

TRANS MOUNTAIN PIPELINE ULC 

 

For lands in Coldwater Indian Reserve No. 1 

Commencement Date: ______________[Month Day, Year] 

 

(DATED FOR REFERENCE APRIL 2020) 
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HYDROGEOLOGICAL DRILLING PROGRAM & ACCESS PERMIT 

 

This permit is made between: 

HER MAJESTY THE QUEEN IN RIGHT OF CANADA,  
as represented by the Minister of Indigenous Services 

(referred to as “Canada”) 

and: 

COLDWATER INDIAN BAND, a “band” within the meaning of the Indian Act 

(referred to as the “First Nation”) 

and: 
 

TRANS MOUNTAIN PIPELINE ULC, (Alberta Registration Number 2013813148 
and British Columbia Registration Number A0070893) as General Partner of 
Trans Mountain Pipeline L.P. (Alta Registration Number LP - 13030309 and BC 
Registration Number XP0448710), having an office in Calgary, Alberta,   

(referred to as the “Permittee”). 

 

BACKGROUND: 

A. The Permittee seeks to undertake exploratory drilling, Geophysical Survey 
Activities and the installation of monitoring wells at a minimum of six locations on 
the Reserve as part of the Hydrogeological Study. 

B. The Permit Area is part of the Reserve, which is held for the use and benefit of 
the First Nation. 

C. The terms and conditions of this Permit were negotiated between the Parties. 

D. The First Nation and Permittee negotiated and entered into a Memorandum of 
Understanding, and agreed upon a Scope of Work and an Environmental 
Management Plan, which, in addition to the terms of this Permit, the Permittee 
will collectively comply with in pursuing the activities authorized by this Permit.    
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E. The Council consented to the issuance of this Permit, and authorized its 
signatories to execute this Permit on behalf of the First Nation, by way of the 
resolution attached as Schedule A.  

F. The Permittee will seek any required Locatee consent to the Permittee exercising 
the rights granted under this Permit on certain of the Locatee’s allotment lands 
within the Reserve. 

G. Canada is authorized to issue this Permit under subsection 28(2) of the Indian 
Act. 

NOW THEREFORE, for mutual consideration, the Parties agree as follows: 

1. DEFINITIONS  

1.1 In this Permit, including the recitals, the following terms have the meanings 
ascribed to them in this section:  

 “Additional Fees” means any amount payable to Canada, for the sole benefit of 
Canada, under this Permit, other than Prepaid Fees.  

 “Authority” means any federal, provincial, municipal, First Nation or other 
governmental authority having jurisdiction in respect of the Permit Area, or the 
use of the Permit Area, including any utility company lawfully acting under its 
statutory power.  

“Authorized Uses” means the uses referred to in subsection 3.1.1.  

“Commencement Date” means the date this Permit is executed by Canada.  

“Contaminant” includes any toxic substance, deleterious substance, hazardous 
substance, hazardous waste, hazardous recyclable, ozone-depleting substance, 
halocarbon, pesticide, waste, designated material or substance as defined in or 
pursuant to any applicable Laws, including Environmental Laws. 

“Council” means the First Nation’s “council of the band” within the meaning of the 
Indian Act. 

 “Environment” has the meaning given it in the Canadian Environmental Protection Act, 
1999, SC 1999, c 33. 

“Environmental Laws” means: 

(a) any Laws relating, in whole or in part, to the assessment and protection of the 
Environment, including the Water Sustainability Act, SBC 2014, c 15 and its 
regulations;  
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(b) any decisions, determinations, mitigation measures (including the specific 
mitigative measures identified by Canada attached as Schedule B), standards, 
codes, guidelines or environmental protection measures made pursuant to those 
Laws; and 

(c) the Environmental Management Plan.  

“Environmental Management Plan” means the environmental management plan for 
hydrogeological exploration and monitoring well installation to manage the 
impacts of the exploratory drilling and installation of monitoring wells at a 
minimum of six locations on the Reserve as required for the Hydrogeological 
Study entitled Environmental Management Plan for Geological Exploration and 
Monitoring Well Installation Coldwater IR No. 1 for the Trans Mountain Pipeline 
ULC Trans Mountain Pipeline Expansion Project, dated October 25, 2019, and 
subsequent plans regarding drill pad construction and discharge management 
entitled Coldwater Hydrogeological Program Geotechnical Recommendations for 
Drilling Pad Construction, dated November 22, 2019; Environmental Overview, 
dated October 2019; Environmental Overview Addendum 1, dated February 
2020; and Coldwater Hydrogeological Program: Temporary Erosion and 
Sediment Control Plan for Well Construction, dated February 11, 2020, and all 
attached as Schedule C. 

“Fees” means Additional Fees, First Nation Fees, and Permit Fees. 

“First Nation Fees” means any amount payable to the First Nation, for the sole benefit 
of the First Nation, under this Permit.  

“First Nation Monitor” means a representative of BC Groundwater Consulting 
Services and a second monitor as identified by the First Nation.  

“Geophysical Survey Activities” means transient electromagnetic sounding and/or 
electrical resistivity topography survey work, including the temporary placement 
of equipment on the Reserve and the removal of brush and deadfall material to 
establish temporary survey grid lines and trails in connection therewith, but 
specifically excludes trenching, excavation or similarly invasive activities;     

“Hydrogeological Study” means the hydrogeological study of the Reserve to be 
undertaken in accordance with the terms of this Permit. 

“Indian Act” means the Indian Act, RSC 1985, c I-5. 

 “Laws” means all laws, statutes, regulations, codes and by-laws, as amended or 
replaced from time to time. 

“Locatees” means certain members of the First Nation with lawful possession of the 
certain reserve lands within the Reserve, and may include: 
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i. the lands described as Reserve Lot 57-1 and as evidenced by Certificate 
of Possession No. 71861, and includes their successors,  

ii. the lands described as Reserve Lot 29 and as evidenced by Certificate of 
Possession No. 59837, and includes their successors, and 

iii. the lands described as Reserve Lot 57-4 and as evidenced by Certificate 
of Possession No. 1959; and 

may include other Locatees if any other new or alternate investigative borehole 
locations as may be identified further to section 7.3, or water discharge areas, 
are located on Locatee’s allotment lands. 

“Memorandum of Understanding” means the agreement between the First Nation 
and the Permittee dated June 5, 2019 that clarifies the First Nation and 
Permittee’s roles and responsibilities with respect to hydrogeological exploration 
and investigations and monitoring well installation on the Reserve, including the 
need for further discussions to determine the scope of Geophysical Survey 
Activities and baseline monitoring, and attached as Schedule D. 

“Monitoring Well Locations” means the investigative borehole locations on the 
Reserve, which are identified as: 

1. EB2019-3,  

2. EB2019-9 Alternate A,  

3. EB2019-15,  

4. EB2019-13,  

5. EB2019-1, and 

6. EB2019-6, 

each as shown on the Trans Mountain Expansion Project Coldwater 1 Monitoring 
Well Locations Sketch Plan, dated August 13, 2019, attached as Schedule E, 
and will be deemed to include any other new or alternate investigative borehole 
locations as may be identified further to section 7.3. 

“Party” means a party to this Permit and “Parties” means more than one of them. 

“Permit” means this agreement, as amended from time to time, and all Schedules 
attached to it, as amended or substituted, from time to time. 

“Permit Area” means: 
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1. the roads identified in colour as “Band Roads”, “Comstock Road” and 
“Proposed Well Access” within the Reserve on the attached sketch plan 
Schedule F;  

2. those portions of the Reserve identified as “Monitoring Well Locations” on 
the Trans Mountain Expansion Project Coldwater 1 Monitoring Well 
Locations Sketch Plan, dated August 13, 2019 (attached as Schedule E) 
and more particularly illustrated on individual Explanatory Borehole Site 
Layout and Discharge Plans identified as Fig. 1B,  Fig. 2B, Fig. 3B, Fig. 
4B, Fig. 5B, and Fig. 6B, in Schedule E, including the area required for 
the water discharge hoses and the area of the disbursement of water and 
other discharge over lands;  

3. those portions of the Reserve required for the Geophysical Survey 
Activities as identified and confirmed further to section 7.5; and 

4. the Permit Area includes band lands and identified Locatee’s allotment 
lands. 

“Permit Fees” means the amount set out in section 4.3.  

“Person” includes any individual, partnership, firm, company, corporation, incorporated 
or unincorporated association or society, co-tenancy, joint venture, syndicate, 
fiduciary, estate, trust, bank, government, governmental or quasi-governmental 
agency, board, commission or authority, organization or any other form of entity 
however designated or constituted, or any group, combination or aggregation of 
any of them. 

“Registry” means the registry with registration jurisdiction over the Permit Area.  

“Release” includes discharge, dispose of, spray, inject, inoculate, abandon, deposit, 
spill, leak, leach, seep, pour, emit, empty, throw, dump, place or exhaust. 

“Reserve” means Coldwater Indian Reserve No. 1.  

“Schedule” means an attachment to this Permit labeled as a Schedule, which forms 
part of and is integral to the Permit.  The Schedules which form part of this 
Permit are in particular: 

SCHEDULE A – Band Council Resolution  

SCHEDULE B – Required Mitigative Measures  

SCHEDULE C – Environmental Management Plan for Monitoring Well Installation 
and Associated Discharge at Coldwater 

SCHEDULE D – Memorandum of Understanding  
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SCHEDULE  E – Trans Mountain Expansion Project - Coldwater 1 Monitoring Well 
Locations Sketch Plan 

SCHEDULE F – Sketch Plan of the Permit Area Roads within the Reserve 

SCHEDULE G – Coldwater IR No. 1 Hydrogeological Study, Geological 
Exploration and Monitoring Well Installation Scope of Work 

“Scope of Work” means the scope of work set out in the Coldwater IR No. 1 
Hydrogeology Study, Geological Exploration and Monitoring Well Installation 
Scope of Work currently dated October 25,  2019, and attached as Schedule G, 
and such other work or activities as are expressly authorized under this Permit, 
including Geophysical Survey Activities. 

“Taxes” means any tax of an Authority applicable to this Permit or the payment of Fees.  

“Term” means the two year period starting on the Commencement Date, unless this 
Permit otherwise ends early.  

“Trans Mountain Expansion Project” means the proposed expansion of the existing 
Trans Mountain pipeline system described in the project application filed with the 
National Energy Board, or its successor, (the “NEB”) in December 2013 under 
File OF-Fac-T260-2013-03 02, and further to Order in Council P.C. 2018-1177 
referring aspects of the NEB’s recommendation back for reconsideration, filed 
with the NEB, under File OF-Fac-T260-2013-03 59, to which the Certificate of 
Public Convenience and Necessity OC-65 dated June 20, 2019 applies. 

2. INTERPRETATION AND GENERAL PROVISIONS 

2.1 Definitions – Defined words are capitalized for ease of reference. A defined 
word may be read as having an appropriate corresponding meaning when it is 
used in the plural or verb form. 

2.2 Parts of the Permit – These are the parts of this Permit:  article (1); section 
(1.1); subsection (1.1.1); and paragraph (1.1.1.1).  Unless stated otherwise, any 
reference in this Permit to an article, section, subsection, or paragraph means 
the appropriate part of this Permit.  

2.3 Headings – All headings in this Permit have been inserted as a matter of 
convenience and for reference only and in no way define, limit, enlarge, modify or 
explain the scope or meaning of the Permit or any of its provisions.  

2.4 Extended Meaning      
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2.4.1 A word in the singular form may be read in the plural form if the context allows it 
and a word in the plural form may be read in the singular form if the context 
allows it.  All genders are included in any gender expressed. 

2.4.2 The words “include”, “includes” and “including” are to be read as if they are 
followed by the phrase “without limitation”.  

2.4.3 The phrase “this Permit ends” includes an ending by expiration of the Term and 
an earlier termination.  The phrases “earlier termination” and “early termination” 
include a surrender of this Permit by the Permittee. 

2.4.4 The phrase “on the Permit Area” includes in, under and above the Permit Area. 

2.5 Joint and Several – If a Party is comprised of more than one Person, then all 
covenants and agreements of that Party are joint and several.  

2.6 Statutes – Any reference to a statute means that statute, and any regulations 
made under it, all as amended or replaced from time to time.  

2.7 Governing Laws – This Permit will be governed by and interpreted in 
accordance with the applicable Laws of Canada and of the Province of British 
Columbia.  

2.8 Entire Agreement – This Permit constitutes the entire agreement, as at the 
Commencement Date, between the Parties with respect to the subject matter of 
this Permit and there are no agreements, arrangements or warranties between 
the Parties, other than such authorizations or permits necessary to complete the 
uses under this Permit.  This Permit is not intended to replace other agreements 
between the Permittee and First Nation, including the Memorandum of 
Understanding which is solely between the First Nation and the Permittee. 
Nothing in this Permit, including the Term, will be construed to limit or prejudice 
any position that either the Permittee or the First Nation may take in relation to 
the scope or duration of the Hydrogeological Study necessary to satisfy 
Condition 39 of the Certificate of Public Convenience and Necessity OC-65, June 
20, 2019, issued in respect of the Trans Mountain Expansion Project. Any 
references to Condition 39 in this Permit are to be used for reference only and 
will not be construed to interpret, prejudice, or otherwise indicate the position of 
either the First Nation or the Permittee in respect of Condition 39. 

2.9 Modification – Any modifications of this Permit will be in writing and executed in 
the same manner as this Permit. 

2.10 Time is of the Essence – Time is of the essence in this Permit and time will 
remain of the essence notwithstanding any extension granted to a Party.  

2.11 Severability – If any part of this Permit is declared or held invalid for any reason, 
the invalidity of that part will not affect the validity of the remainder of the Permit, 
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which will continue in full force and effect and be construed as if this Permit had 
been executed without the invalid part.  

2.12 Survival of Obligations and Rights – If a part of this Permit states that it 
survives when this Permit ends, then the survival of that part is only to the extent 
required for the performance of any obligations, and the exercise of any rights, 
pertaining to it. 

2.13 Others Performing the Permittee’s Obligations – The Permittee may allow 
any Person to perform the Permittee’s obligations under this Permit, but in doing 
so the Permittee will ensure performance of such obligations by such Persons 
and it in no way affects the Permittee’s obligation to perform. 

3. USE OF THE PREMISES 

3.1 Permittee’s Rights to the Permit Area  

3.1.1 Canada hereby authorizes the Permittee to use the Permit Area non-exclusively 
during the Term, subject to every other part of this Permit, for no purpose other 
than as contemplated in, and in accordance with, the Scope of Work and 
Environmental Management Plan, including: 

3.1.1.1 access, ingress, egress and travel on the Permit Area of forestry and  
required equipment, including trucks, industrial equipment and drilling 
equipment, to the Monitoring Well Locations, including for the purposes 
of general site reconnaissance; and 

3.1.1.2 the construction, site preparation, installation, operation and monitoring 
of hydrogeological study equipment, including drilling the investigative 
boreholes and constructing the permanent monitoring wells, and 
carrying out testing, sampling and monitoring at the Monitoring Well 
Locations, and including installing a water filtration system and laying 
down hoses for discharge of the filtered water over land in locations and  
directions;  

3.1.1.3 removal of the construction equipment, water filtration system, and 
hoses, and remediation of the Permit Area, excluding the investigative 
boreholes, upon conclusion of hydrogeological study; and 

3.1.1.4 subject to section 7.5, to carry out Geophysical Survey Activities. 

3.1.2 The Permittee will access and use the Permit Area during hours confirmed in 
writing by the First Nation following discussion with the Permittee on reasonable 
limits on access.  
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3.1.3 This is a license.  The rights provided under this Permit do not, and will not be 
deemed to, convey or confer on the Permittee any title, fee, estate, or other right 
“in rem” in the Permit Area. 

3.1.4 The Permittee will comply with all applicable Laws, including Environmental 
Laws, regarding this Permit, the Permit Area and any activity on the Permit Area 
and will require and ensure that any other Person on the Permit Area because of 
the Permittee’s rights under this Permit also complies with all applicable Laws, 
including Environmental Laws, regarding this Permit, the Permit Area and any 
activity on the Permit Area. 

3.1.5 The Permittee will not cause or permit any nuisance on the Permit Area.  

3.1.6 The Permittee will not access or otherwise use the Permit Area without a First 
Nation Monitor.   

3.2 Without limiting the generality of subsection 3.1.4, the Permittee will immediately 
comply with any stop work order issued by the First Nation or First Nation 
Monitor to address any immediate health, safety, environmental or cultural 
concerns, if such issues cannot first be resolved through onsite discussions 
between the Permittee and First Nation or First Nation Monitor.  

3.3 Prior Rights – This Permit is subject to any existing interest or right given for or 
attaching to the Permit Area, whether or not the Permittee has notice of such 
prior interest or right.  

3.4 Subsequent Rights – The Permittee acknowledges that Canada and the First 
Nation may authorize, as to their respective jurisdictions and authorities, further 
use and occupation of the Permit Area by other persons, subject to the 
Permittee’s rights under this Permit. 

3.5 No Dispositions – The Permittee must not assign, mortgage, or otherwise 
dispose of any of its interest in this Permit and any purported assignment, 
mortgage, or disposition is void. 

3.6 Representations about the Permit Area and its Use – The Permittee 
acknowledges and agrees that Canada is authorizing the Permittee’s use of the 
Permit Area on an “as is – where is” basis and that neither Canada, the First 
Nation, their respective officials, servants, employees, agents, contractors, 
subcontractors or other legal representatives, nor the Council has made any 
representations or warranties with respect to: 

3.6.1.1 the condition of the Permit Area, including the Permit Area’s compliance 
with any Laws or the presence of Contaminants on the Permit Area; 

3.6.1.2 issues of title or encumbrances affecting title; or 
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3.6.1.3 the suitability of the Permit Area for the Permittee.  

4. FEES  

4.1 Payments – All payments made by the Permittee to Canada under this Permit 
will be:  

4.1.1 paid in Canadian dollars; 

4.1.2 made payable to the Receiver General for Canada; 

4.1.3 paid without any prior demand, set-off, deduction or abatement; and 

4.1.4 accompanied by any applicable Taxes.  

4.2 Outstanding Amounts – Canada may apply any outstanding amounts owed to it 
by the Permittee under the Permit as Canada sees fit.  

4.3 Permit Fees 

4.3.1 The Permittee will pay to Canada as Permit Fees: 

4.3.1.1 $ 6,000.00 on or before the Commencement Date, for the rights 
granted under this Permit, except that part included in the allotment of 
the Locatees; and 

4.3.1.2 $ 2,500.00 per week of active work at a Monitoring Well Location, for 
the rights granted under this Permit within each of the allotments of the 
Locatees for a maximum of four weeks ($10,000.00) from the date of 
starting site preparation of the Monitoring Well Location within the 
allotments of the Locatees to the date of demobilization from the 
Monitoring Well Location pursuant to section 7.2, with additional fees to 
be determined in the event of prolonged use and disturbance 
necessitated pursuant to section 7.3.   

4.3.2 Canada will deposit any Permit Fees received to an account for the benefit of the 
First Nation and the Locatees and the Permittee agrees that the Permittee has 
no right of refund of any Permit Fees from Canada, the First Nation or the 
Locatees if this Permit ends early. 

4.4 Additional Fees – If, at any time before or after this Permit ends, Canada incurs 
any expenses by reason of any failure of the Permittee to perform or observe any 
of the Permittee’s obligations to Canada under this Permit, then the amount of 
each expense, together with interest, accruing from the date of such expense, 
and an administration fee of 15% of the expenses will be payable to Canada as 
Additional Fees and will be promptly paid by the Permittee on notice from 
Canada.   
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4.5 First Nation Fees – If, at any time before or after this Permit ends, the First 
Nation incurs any expenses by reason of any failure of the Permittee to perform 
or observe any of the Permittee’s obligations to the First Nation under this 
Permit, then the amount of each expense, together with interest, accruing from 
the date of such expense, and an administration fee of 15% of the expenses will 
be payable to the First Nation as First Nation Fees and will be promptly paid by 
the Permittee on notice from the First Nation.  First Nation Fees will be paid in 
Canadian dollars, accompanied by any applicable Taxes, and without any set-off, 
deduction, or abatement. 

4.6 Arrears to Bear Interest – If Fees or any other sum owing to Canada or the First 
Nation by the Permittee under this Permit are not paid when due, then the 
Permittee will pay interest on the unpaid amount at the prime lending rate 
established by the Bank of Canada, calculated quarterly and compounded semi-
annually, plus 5% per annum, from the date the Fees or sum are due until the 
date that the payment is received.  This stipulation for interest will not prejudice 
or affect any remedies of Canada or the First Nation under this Permit or 
otherwise, or be construed to relieve the Permittee from any default in paying 
Fees or other sum at the time and in the manner specified in this Permit.  

4.7 Survival of Sections – Sections 4.4 - 4.6 survive when this Permit ends. 

5. INSURANCE 

5.1 Liability Insurance   

5.1.1 The Permittee will obtain and maintain commercial general liability insurance 
against claims for bodily injury (including death), personal injury or property 
damage arising in connection with its use of the Permit Area.  The policy will be 
written on a commercial general liability basis with liability limits of at least 
$2,000,000.00 per occurrence (or to any higher amount that either Canada or the 
First Nation reasonably requires by delivery of notice to the Permittee) and with 
each of Canada and the First Nation as additional insureds.    

5.1.2 The liability insurance policy will contain: 

5.1.2.1 an agreement by the insurer that it will not cancel the policy without first 
giving the additional insureds at least 30 days prior notice; 

5.1.2.2 a clause to the effect that any release from liability entered into prior to 
any loss will not affect the right of the additional insureds to recover; 

5.1.2.3 a waiver of subrogation by the insurers against the additional insureds; 
and 
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5.1.2.4 a provision that the policy will not be invalidated by any act, omission or 
negligence of any Person that is not within the knowledge or control of 
the additional insureds. 

5.1.3 The Permittee will not do anything, or permit or suffer anything to be done, at the 
Permit Area that might cause the insurance policy to be invalidated or cancelled. 

5.1.4 On the Commencement Date, the Permittee will promptly deliver a certificate 
evidencing the insurance policy to each of Canada and the First Nation, and will 
deliver to each such Party, at least 15 days before the expiry of any such 
insurance, a certificate of renewal, or other evidence satisfactory to each such 
Party, that the insurance has been renewed or replaced.  

5.1.5 The Permittee will, upon request from Canada or the First Nation, deliver to the 
requesting Party a certified copy of every requested insurance policy. 

5.2 Release of Insured Claims – The Permittee releases: 

5.2.1 Canada and Canada’s officials, servants, employees, agents, contractors, 
subcontractors and other legal representatives from all liability for loss (including 
economic loss), damage or injury (including any loss, damage or injury that may 
arise out of the negligence or omission of any of them) in any way caused by or 
resulting from any of the perils or injury against which it has covenanted in this 
Permit to insure; and 

5.2.2 the First Nation and the First Nation’s officials, servants, employees, agents, 
contractors, subcontractors and other legal representatives from all liability for 
loss (including economic loss), damage or injury (including any loss, damage or 
injury that may arise out of the negligence or omission of any of them) in any way 
caused by or resulting from any of the perils or injury against which it has 
covenanted in this Permit to insure. 

5.3 Cancellation of Insurance – The Permittee will immediately notify each of 
Canada and the First Nation if any insurance policy required under this Permit is: 

5.3.1 cancelled or threatened to be cancelled, and promptly deliver evidence of a 
certificate of renewal or other evidence satisfactory to such Party that the 
insurance has been renewed or replaced at least 15 days before the cancellation 
of such policy; or  

5.3.2 suspended, and promptly provide evidence to such Party that the policy has 
been reinstated or replaced.  

6. ENVIRONMENT 

6.1 Contaminants and Releases    
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6.1.1 Except as necessarily incidental to the Authorized Uses, in the event of the 
Release of any Contaminants by the Permittee, or any Person on the Permit 
Area because of the Permittee’s rights under this Permit, the Permittee will: 

6.1.1.1 immediately deliver notice to Canada, the First Nation and any 
appropriate Authority of the occurrence of the Release; 

6.1.1.2 ensure that any notice includes details relating to the Release, including 
the time and extent of the Release, the estimated amount of such 
Contaminants, the remedial action taken prior to the delivery of the 
notice, and the remedial action that the Permittee intends to take in 
order to contain or rectify the Release; 

6.1.1.3 immediately remove from the Permit Area such Contaminants, and take 
all remedial action necessary to fully rectify the effects of the Release, 
in compliance with all reasonable requests by each of Canada and the 
First Nation and all applicable Environmental Laws;  

6.1.1.4 provide each of Canada and the First Nation with an environmental site 
assessment report, satisfactory to each of them, prepared by a qualified 
independent consultant, specifying the Permittee’s activities under 
paragraph 6.1.1.3 and the state of the Permit Area after the completion 
of such activities as compared to the state of the Permit Area prior to 
the Release, and stating that such report may be relied upon by all 
Parties, and the Permittee agrees that each of Canada and the First 
Nation may rely on such report; and  

6.1.1.5 undertake such further activities as either Canada or the First Nation 
may reasonably require to remove such Contaminants and rectify the 
Release, based on the report referred to in this subsection. 

6.2 Representation and Warranty – The Permittee represents and warrants to each 
of Canada and the First Nation that the Permittee’s use of the Permit Area will 
not involve the Release of any Contaminants onto the surface of the Permit Area 
beyond those necessarily incidental to the Authorized Uses.  

6.3 Survival of Article – This article survives when this Permit ends.  

 
7. IMPROVEMENTS – THE HYDROGEOLOGICAL STUDY EQUIPMENT  

7.1 Obtain Permits and Approvals - The Permittee will apply to the appropriate 
Authority and obtain any required permits or approvals necessary for preparatory 
work on the Permit Area, including possible timber removal, and the construction, 
installation, operation, and monitoring of hydrogeological study equipment at the 
Monitoring Well Locations. 
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7.2 Sequence of Work 

7.2.1 Subject to sections 7.4 and 7.5, the Permittee has agreed with the First Nation 
that the drilling at the Monitoring Well Locations will occur in a specific order, and 
in accordance with the Scope of Work, Environmental Management Plan and 
Memorandum of Understanding, at each Monitoring Well Location, prior to 
demobilization and moving on to the next Monitoring Well Location, as follows: 

i. EB2019-3,  

ii. EB2019-9, 

iii. EB2019-15,  

iv. EB2019-13,  

v. EB2019-1, and 

vi. EB2019-6. 

The above sequence may be changed from time to time by agreement of the 
First Nation and the Permittee pursuant to the Memorandum of Understanding. 

7.2.2 Without limiting the generality of subsection 3.1.4, the Permittee will be released 
by the First Nation from each Monitoring Well Location, after completion of 
interim site rehabilitation, prior to mobilizing to the next Monitoring Well Location. 

7.2.3 The Permittee and First Nation will discuss and agree to parameters of 
monitoring well construction at each Monitoring Well Location. 

7.2.4 Without limiting the generality of subsection 3.1.4, after monitoring wells are 
constructed each Monitoring Well Location will be rehabilitated to its natural 
condition to the satisfaction of the First Nation, while continuing to ensure safe 
access for ongoing monitoring. 

7.2.5 Without limiting the generality of subsection 3.1.4, site preparation, drilling and 
installation of monitoring wells at the Monitoring Well Locations will be conducted 
pursuant to the Memorandum of Understanding.  

7.3 Artesian Flow  
 
7.3.1 Any artesian or flowing conditions from any Monitoring Well Location will be 
controlled in accordance with the Environmental Management Plan and all 
discharged water will be filtered through a water filtration system before being 
discharged.  Any uncontrolled artesian or flowing conditions from any Monitoring 
Well Location will be promptly addressed, and any resulting damage remediated 
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by the Permittee, in accordance with the Memorandum of Understanding and 
Environmental Laws.  

7.4 Alternative or Additional Monitoring Well Location 

7.4.1 In the event that the Permittee discovers that a particular listed Monitoring Well 
Location is not productive and cannot provide the necessary data, the Permittee 
will give notice advising of the need for a new alternate Monitoring Well Location 
to the First Nation, Canada, and if applicable the Locatee: 

7.4.1.1 setting out that the particular well is not productive, and 

7.4.1.2 provide a new sketch plan identifying the new Monitoring Well Location 
which will be developed in consultation with the First Nation.  

7.4.2 Following receipt of the notice referenced in subsection 7.4.1, the First Nation will 
initiate a review of the proposed new alternate Monitoring Well Location, 
including a cultural and archaeological review, at the cost of the Permittee, and 
discuss and confirm with the Permittee the appropriate timeline for drilling, 
access and any other requirements specific to the new Monitoring Well Location.  
The Permittee will provide notice to Canada advising of the timeline for drilling, 
access and any other requirements specific to the new Monitoring Well Location 
agreed upon between the Permittee and the First Nation. 

7.4.3 Following receipt by Canada of the notice reference in subsection 7.4.1, and prior 
to timeline identified in the notice provide to Canada further to subsection 7.4.2, 
unless Canada advises the Permittee of any concerns with or opposition to the 
new Monitoring Well Location, the Permittee may then exercise the rights 
granted under this Permit and will fulfill the terms of this Permit with respect to 
the new alternate Monitoring Well Location.  

7.5 Geophysical Survey Activities 

7.5.1 The Permittee will be entitled to carry out Geophysical Survey Activities with the 
consent of the First Nation and in accordance with this section 7.5.   

7.5.2 The Permittee will provide written notice to Canada advising it of any proposed 
Geophysical Survey Activities, together with a sketch plan identifying the 
location(s) in which the Geophysical Survey Activities will be carried out and 
written confirmation from the First Nation that the First Nation consents to the 
proposed Geophysical Survey Activities.  

7.5.3 Following receipt of the notice referenced in subsection 7.5.2, Canada will have a 
period of ten days to notify the Permittee and the First Nation in writing of any 
concern or objection to the proposed Geophysical Survey Activities.  If Canada 
delivers such a notice, then the Permittee will not be entitled to proceed with the 
Geophysical Survey Activities until such time as Canada has confirmed in writing 
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that such concerns or objections have been resolved to the satisfaction of 
Canada.       

7.5.4 Subject to subsection 7.5.3, the Permittee will be entitled to proceed with the 
Geophysical Survey Activities on the expiry of the ten day period referenced in 
subsection 7.5.3.   

7.6 Notice – The Permittee will give written notice to the First Nation 5 (five) days in 
advance of the date and time the Permittee plans to exercise the rights granted 
under this Permit for the construction and installation of the hydrogeological 
monitoring equipment on the Monitoring Well Locations for each Monitoring Well 
Location and any alternate Monitoring Well Location. 

7.7 Additional Documents - Upon completion of construction of the hydrogeological 
study equipment at the Monitoring Well Locations and if requested by Canada or 
the First Nation, the Permittee will expeditiously provide Canada or the First 
Nation with certified correct as-built plans/reports by a licensed professional 
regarding completed preparatory work and the final constructed improvements 
on the Permit Area. 

7.8 Other Conditions - The Permittee will ensure that there will be no excavation or 
removal of any materials from the Reserve. The Permittee will inform all of their 
contractors, employees and agents as to this requirement.  

 
8. TIMBER 

8.1 Without limiting the generality subsection 3.1.4 and section 7.1, except as 
permitted in writing by Canada or as undertaken by the First Nation pursuant to 
the Indian Timber Harvesting Regulations, the Permittee will not cause, permit or 
suffer the removal of any timber species, be they coniferous or deciduous 
(collectively referred to as "Timber") from the Permit Area without having first 
obtained from Canada a permit under the Indian Timber Harvesting Regulations.  

 
9. WASTE & RUBBISH 

9.1 Waste - The Permittee will not cause or permit the commission of any waste of 
the Permit Area.  

9.2 Rubbish – Without limiting section 9.1, the Permittee will not cause any rubbish 
or debris to be placed or left at the Permit Area except as is reasonably 
necessary in accordance with the Authorized Uses permitted by this Permit or as 
otherwise permitted in writing by Canada or the First Nation.  
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10. EXECUTION OF PERMIT ACTIVITIES 

10.1 Each of the First Nation and the Permittee is committed to the execution of the 
activities contemplated under this Permit in an efficient and cost-effective 
manner, with the priority on the protection of health, safety, and the environment. 
Without limiting the foregoing, each of the First Nation and the Permittee agrees 
that: 

10.1.1 to the extent that either the First Nation or the Permittee, or any of their 
contractors, consultants or personnel, are responsible for any actions, decisions, 
authorizations, consents or other determinations required for the execution of the 
activities contemplated under this Permit, such actions, decisions, authorizations, 
consents or other determinations will not be unreasonably delayed or 
conditioned;  

10.1.2 to the extent that any personnel or representatives of either the First Nation or 
the Permittee, including those of its contractors or consultants, are required to be 
present for the execution of the activities contemplated under this Permit, such 
individuals will be reasonably available to be present at the scheduled times for 
such activities to occur; and 

10.1.3 each of the First Nation and the Permittee will cause its contractors, consultants, 
representatives and personnel to abide by the obligations in this section 10.1. 

 
11. DEFAULTS, EARLY TERMINATION AND END OF PERMIT 

11.1 Defaults on Obligations Owed to Canada  

11.1.1 If the Permittee defaults on any obligation owed to Canada under this Permit, 
then Canada may deliver to the Permittee a default notice, with a copy to the 
First Nation. 

11.1.2 The Permittee will cure the default identified in a default notice within 15 days of 
delivery for a default of an outstanding Fees payment under the Permit.  If the 
Permittee does not cure such default within 15 days, then Canada may declare 
the Term ended by delivering a termination notice to the Permittee, with a copy to 
the First Nation.  

11.1.3 The Permittee will cure the default identified in a default notice within 30 days of 
delivery for a default of any obligation other than an outstanding Fees obligation. 
If such default: 
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11.1.3.1 can reasonably be cured within 30 days after the default notice is 
delivered and the Permittee fails to cure such default within the 30 
days; or 

11.1.3.2 cannot reasonably be cured within 30 days after the default notice is 
delivered and the Permittee does not begin to cure such default within 
the 30 days to the reasonable satisfaction of Canada or continue to 
cure such default with due diligence after beginning to cure, 

then Canada may declare the Term ended by delivering a termination notice to 
the Permittee, with a copy to the First Nation.  

11.1.4 If a default is not cured within the time provided for under this Permit, then 
Canada may make such expenditures as are reasonably required to cure such 
default in Canada’s sole discretion.  Any of Canada’s expenses reasonably 
incurred in accordance with this section will be Additional Fees promptly payable 
by the Permittee upon delivery of notice from Canada.  

11.1.5 If Canada begins to cure a default, then Canada will have no obligation to 
continue to cure such default to completion and Canada is not liable for any 
losses or expenses suffered by the Permittee, or any Person on the Permit Area 
due to the rights of the Permittee under this Permit, arising due to Canada’s 
actions under this section. 

11.2 Defaults on Obligations Owed to the First Nation  

11.2.1 If the Permittee defaults on any obligation owed to the First Nation under this 
Permit, then the First Nation may deliver to the Permittee a default notice, with a 
copy to Canada. 

11.2.2 The Permittee will promptly take steps to cure the default identified in a default 
notice. If such default: 

11.2.2.1 can reasonably be cured within 30 days after delivery of the notice and 
the Permittee fails to cure such default within the 30 days; or 

11.2.2.2 cannot reasonably be cured within 30 days after delivery of the notice 
and the Permittee does not begin to cure such default within the 30 
days to the reasonable satisfaction of the First Nation or continue to 
cure such default with due diligence after beginning to cure,  

then the First Nation may sue the Permittee for damages.   

11.2.3 If a default is not cured within the time provided for under this Permit, then the 
First Nation may make such expenditures as are reasonably required to cure 
such default in the First Nation’s sole discretion.  Any of the First Nation’s 
expenses reasonably incurred in accordance with this section will be First Nation 
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Fees promptly payable by the Permittee upon delivery of notice from the First 
Nation.  

11.2.4 If the First Nation begins to cure a default, then the First Nation will have no 
obligation to continue to cure such default to completion and the First Nation is 
not liable for any losses or expenses suffered by the Permittee, or any Person on 
the Permit Area due to the rights of the Permittee under this Permit, arising due 
to the First Nation’s actions under this section. 

11.2.5 Notwithstanding section 11.2.3, the First Nation will not proceed with curing any 
default pursuant to subsection 11.2.3 if the default is being disputed in good faith 
by the Permittee in accordance with the dispute resolution process pursuant to 
section 15.2.  

11.3 Surrender of the Permit – The Permittee may, at any time on written notice to 
Canada and the First Nation, surrender this Permit, subject to complying with the 
Permittee’s obligations under this Permit, including Article 12.  When this Permit 
ends, the Permittee will peaceably surrender and yield up use and occupation of 
the Permit Area to Canada and the First Nation, as to their respective interests, 
as required under this Permit.   

11.4 Cancellation – Despite any other provision in this Permit, the First Nation may 
cancel this Permit if the Permittee fails or refuses to observe or perform any term 
or condition in this Permit, including compliance with the Scope of Work, 
Environmental Management Plan, Memorandum of Understanding, or consent 
for the Geophysical Survey Activities and will provide Canada and the Permittee 
with advance notice of the cancellation. 

 
12. END OF PERMIT REMEDIATION 

12.1 Removal – Subject to section 12.2, after the expiration (or earlier termination) of 
this Permit, the Permittee will, at its expense, expeditiously remove from the 
Permit Area any or all hydrogeological study or other equipment installed and 
material deposited after the Commencement Date, as the First Nation requires to 
be removed, and will leave the remainder of the Permit Area in good and 
substantial repair and condition and free from all debris to the reasonable 
satisfaction of the First Nation.  The First Nation may give a notice to remove to 
the Permittee up to 90 days after the expiration or earlier termination of the 
Permit.  

12.2 Property of First Nation – Notwithstanding section 12.1, Canada and the First 
Nation: 
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12.2.1 acknowledge that the Permittee has agreed with the First Nation under the 
Memorandum of Understanding to construct permanent monitoring wells at each 
Monitoring Well Location within the Permit Area, and  

12.2.2 at the end of the Term, such permanent monitoring wells and any related 
equipment will become the property and sole responsibility of the First Nation, 
including compliance with applicable Laws, including Environmental Laws, 
related to the maintenance, operation or decommissioning of the permanent 
monitoring wells, and the Permittee will have no further responsibility in 
connection therewith.  

12.3 Permittee Must Fix any Damage Arising From Removal - The Permittee will, 
at its expense, make good all damage caused to the Permit Area by the removal 
of any of the monitoring wells and hydrogeological study or other equipment or 
material, or movable goods as required under this article, and leave the 
remainder of the Permit Area in good and substantial repair and condition and 
free from all debris to the reasonable satisfaction of the First Nation. 

12.4 Permittee not in Possession – Subject to subsection 3.1.6, the Permittee will 
be entitled to access the Reserve for the purposes of satisfying its obligations 
under this article, provided the Permittee will not be construed as being in 
occupation or possession of the Permit Area solely by its exercise of rights under 
this article. 

12.5 Survival of Article - This article survives the expiration or earlier termination of 
this Permit. 

13. INDEMNITIES 

13.1 Permittee’s Indemnity of Canada – The Permittee will indemnify and hold 
harmless Canada and Canada’s officials, servants, employees, agents, 
contractors, subcontractors and other legal representatives from and for any 
claims, demands, actions, suits or other proceedings, judgments, damages, 
penalties, fines, costs (including reasonable legal fees (on a solicitor and own 
client basis) and reasonable consultant and expert fees), liabilities, losses 
(including any diminution in the market value of the Permit Area, or any damage 
to the Coldwater Indian Reserve inclusive of its groundwater resources and 
community wells, based on the Authorized Uses) and sums paid in settlement of 
any claims that arise during or after the Term and are in any way based upon, 
arise out of or are connected with:  

13.1.1 a default of any of the Permittee's obligations under this Permit;  

13.1.2 any injury to, or death of, any Person on the Permit Area during the Term in any 
way due to the actions or omissions of the Permittee, or any Person on the 
Permit Area due to the rights of the Permittee under this Permit; 
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13.1.3 any damage to, or loss of, property by any Person during the Term in any way 
due to the actions or omissions of the Permittee, or any Person on the Permit 
Area due to the rights of the Permittee under this Permit, except to the extent 
necessarily incidental to the Authorized Uses; or 

13.1.4 Canada’s curing or attempt to cure a default of this Permit, provided that Canada 
has complied with the notice and time periods required under section 11.1, but 
not if due to the gross negligence or willful misconduct of Canada or Canada’s 
officials, servants, employees, agents, contractors, subcontractors or other legal 
representatives, unless such gross negligence or willful misconduct involves a 
peril against which the Permittee is obligated to obtain and maintain insurance, in 
which case the release set out in section 5.2 absolves Canada of all liability for 
such negligence or misconduct.  

13.2 Permittee’s Indemnity of First Nation – The Permittee will indemnify and hold 
harmless the First Nation and the First Nation’s officials, servants, employees, 
agents, contractors, subcontractors and other legal representatives from and for 
any claims, demands, actions, suits or other proceedings, judgments, damages, 
penalties, fines, costs (including reasonable legal fees (on a solicitor and own 
client basis) and reasonable consultant and expert fees), liabilities, losses  
(including any diminution in the market value of the Permit Area, based on the 
Authorized Uses, or any damage to the Coldwater Indian Reserve No. 1 inclusive 
of its groundwater resources and community wells) and sums paid in settlement 
of any claims, that arise during or after the Term and are in any way based upon, 
arise out of or are connected with:  

13.2.1 a default of any of the Permittee's obligations under this Permit;  

13.2.2 any injury to, or death of, any Person on the Permit Area during the Term in any 
way due to the actions or omissions of the Permittee, or any Person on the 
Permit Area due to the rights of the Permittee under this Permit; 

13.2.3 any damage to, or loss of, property by any Person during the Term in any way 
due to the actions or omissions of the Permittee, or any Person on the Permit 
Area due to the rights of the Permittee under this Permit, except to the extent 
necessarily incidental to the Authorized Uses; or 

13.2.4 the First Nation’s curing or attempt to cure a default of this Permit, provided that 
the First Nation has complied with the notice and time periods required under 
section 11.2, but not if due to the gross negligence or willful misconduct of the 
First Nation or the First Nation’s officials, servants, employees, agents, 
contractors, subcontractors or other legal representatives, unless such gross 
negligence or willful misconduct involves a peril against which the Permittee is 
obligated to obtain and maintain insurance, in which case the release set out in 
section 5.2 absolves the First Nation of all liability for such negligence or 
misconduct.  
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13.3 Survival of Article – This article survives when this Permit ends.   

14. DELIVERY 

14.1 General Requirement – All notices, requests, and demands under this Permit, 
which will be in writing, and all Fees or First Nation Fees to be paid, will be 
delivered in accordance with this article to the following addresses: 
To Canada: 
Director, Lands and Economic Development 
Indigenous Services Canada 
British Columbia Regional Office 
600 – 1138 Melville Street 
Vancouver, BC  V6E 4S3 
Fax: 604-775-7149 
To the First Nation: 
Coldwater Indian Band 
Attn: Chief Lee Spahan  
PO Box 4600 
Merritt, BC V1K 1B8 
Fax: 250-378-6153 
 
To the Permittee: 
Trans Mountain Pipeline ULC 
Attention: Cyril Jenkins 
Suite 2700, Stock Exchange Tower 
300 – 5 Avenue S.W. Calgary, AB  T2P 5J2  
Fax: 403-514-6622 
 

14.2 Date of Delivery – If any question arises as to the date on which payment, 
notice, request or demand was made, it will be deemed to have been delivered: 

14.2.1 if sent by fax, the day of transmission if transmitted before 3:00 p.m., Pacific 
Standard Time or Pacific Daylight Savings Time, whichever the case, otherwise, 
the next day; 

14.2.2 if sent by mail, on the sixth day after the notice was mailed; or  

14.2.3 if sent by any means other than fax or mail, the day it was received. 

If the postal service is interrupted or threatened to be interrupted, then any 
payment, notice or demand will only be sent by means other than mail. 



 

23 
FINAL for execution April 2020  

 

14.3 Change of Contact Information – Any Party may change its contact information 
shown in this Permit by informing the other Parties of the new contact 
information, and the change will take effect 30 days after the notice is delivered. 

15. DISPUTE RESOLUTION 

15.1 Disputes Involving Canada  

15.1.1 Any dispute arising from or under this Permit involving Canada that is not 
resolved by negotiation will be resolved by referral, in the first instance, to the 
Federal Court of Canada or any replacement or successor court having 
jurisdiction.     

15.1.2 If the Federal Court of Canada refuses jurisdiction or does not determine the 
dispute, then a Party to the dispute may refer it to any other court that has 
jurisdiction and the Parties may exercise any other right or remedy they have 
under this Permit or otherwise. 
 

15.2 Disputes Not Involving Canada  

15.2.1 Any dispute arising from or under this Permit solely between the First Nation and 
the Permittee will be resolved as follows:  

15.2.1.1 Negotiation:  The Party who wishes a dispute to be resolved will deliver 
a dispute notice to the other Party.  Each Party will promptly designate 
a senior representative who will attempt in good faith to resolve the 
dispute by negotiation. 

15.2.1.2 Mediation:  If negotiation does not resolve the dispute within 15 days of 
delivery of the dispute notice, then either Party may deliver a mediation 
notice to the other Party.  The Parties will then promptly appoint a 
qualified, impartial and experienced mediator, the cost of which will be 
paid by the Permittee.  If the Parties cannot agree on a mediator within 
15 days of delivery of the mediation notice, then the mediator will be 
appointed by the British Columbia International Commercial Arbitration 
Centre (or its successor, or a similar body if neither is available).  Within 
10 days of appointment of a mediator, each Party will provide the 
mediator and each other with a written statement of its position about 
the dispute and summary of the arguments supporting its position.  The 
mediator will meet with the Parties in his or her sole discretion in an 
attempt to resolve the dispute.  The Parties will provide any additional 
information requested by the mediator.  The mediator may hire experts, 
the cost of which will be paid equally by the Parties unless the mediator 
orders a different division. 
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15.2.1.3 Arbitration:  If the dispute is not resolved within 30 days of the 
appointment of a mediator, then, on application by any Party, the 
dispute may be referred to a single arbitrator under the Arbitration Act, 
RSBC 1996, c 55.  The decision of the arbitrator is final and binding on 
the Parties.  The cost of the arbitrator will be paid equally by the Parties 
unless the arbitrator orders a different division. 

15.2.2 For greater certainty, if the First Nation takes over the position of Canada under 
this Permit by operation of law, then any dispute arising between the Parties from 
or under this Permit will be resolved under this section 15.2 and not section 15.1 
unless the dispute includes a dispute regarding an interest in land in which case 
it will be resolved under section15.1 . 

16. MISCELLANEOUS  

16.1 All Terms are Covenants – All agreements, terms, conditions, covenants, 
provisions, duties and obligations to be performed or observed under this Permit 
are deemed to be conditions as well as covenants. 

16.2 No Presumption – There will be no presumption that any ambiguity in any of the 
terms of this Permit will be interpreted in favour of any Party. 

16.3 No Cost to Canada or First Nation – Except as otherwise explicitly set out in 
this Permit, neither Canada nor the First Nation will be responsible during the 
Term for any costs, charges or expenses arising from or relating to the 
Permittee’s use or occupancy of the Permit Area or any of the Permittee’s 
obligations under this Permit.  

16.4 Binding on Successors – This Permit will be for the benefit of and be binding 
upon each Party’s respective heirs, successors, executors, administrators, 
assigns and other legal representatives. 

16.5 Remedies are Cumulative – Notwithstanding any part of this Permit that 
provides a remedy, all remedies under this Permit or at law may be exercised at 
the same time and the exercise of one remedy does not preclude the exercise of 
any other remedy. 

16.6 No Waiver – No condoning, excusing or overlooking of any default of this Permit 
will operate as a waiver by, or otherwise affect the respective rights of, the other 
Parties in respect of any continuing or subsequent default.  No waiver of these 
rights will be inferred from anything done or omitted to be done by any Party, 
except by an express waiver in writing.  

16.7 No Assumption of Responsibility – No consent or absence of consent by 
either Canada or the First Nation will in any way be an assumption of 
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responsibility or liability by such Party for any matter subject to or requiring such 
Party’s consent. 

16.8 Not a Joint Venture – Nothing in this Permit will be construed as creating a 
relationship of agency, partnership, joint venture or other such association 
between any of the Parties. 

16.9 Corporate Authority – The Permittee represents and warrants that the 
Permittee: 

16.9.1 has the corporate authority under its documents of incorporation to enter into 
this Permit and to perform all of the obligations, covenants and agreements 
contained in this Permit; 

16.9.2 is a corporation duly incorporated under the laws of the province of Alberta and 
extraprovincially registered in the province of British Columbia; 

16.9.3 is a valid and subsisting corporation in good standing with respect to the filing 
of annual reports with the provincial corporate registry; and 

16.9.4 will remain in good standing with respect to the filing of annual reports with the 
provincial corporate registry. 

16.10 Counterpart Execution – This Permit may be executed in one or more 
counterparts, each of which is considered to be an original but all of which 
together constitute one and the same document.  Each Party will promptly deliver 
its originally executed Permit to the other Parties. 

The Parties have executed this Permit on the dates indicated below. 

   
  HER MAJESTY THE QUEEN IN RIGHT 

OF CANADA, as represented by the 
Minister of Indigenous Services 

 

 

 
   
  [Name] 

 
Date signed by Canada:_____________ 
 

   
 ) 

) 
) 

COLDWATER INDIAN BAND, as 
represented by the Council 
 

Digitally signed by Katherine Blair
DN: C=CA, OU=Lands 
Operations, O=ISC BC Region, 
CN=Katherine Blair, 
E=katherine.blair@canada.ca
Reason: I agree to the terms 
defined by the placement of my 
signature in this document
Location: North Vancouver BC
Date: 2020-06-05 11:15:00
Foxit PhantomPDF Version: 9.7.1

Katheri
ne Blair





 

 
  

 

) 
) 

 
 
  

 ) 
) 
) 

 
 

 
Witness as to the First Nation’s 

authorized signatory 
) 
) 
) 
) 
) 
) 

Chief Lee Spahan 
 
Date signed by the First Nation:_________ 
 
I am authorized to sign on behalf of the 
First Nation 
 

 

 

 
   
 ) 

) 
) 
) 
) 

TRANS MOUNTAIN PIPELINE ULC 

 ) 
) 

 

Witness as to the Permittee’s 
authorized signatory 

) 
) 

[Name] 
[Title] 

 ) 
) 
) 
) 

 
Date signed by the 
Permittee:____________ 
 

 ) 
) 

I am authorized to sign on behalf of the 
Permittee 

   
 

Ian Anderson
President & CEO

April 20, 2020

Trudy Nichols
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