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Dear Mr. Charlebois: 

RE: Trans Mountain Pipeline ULC (“Trans Mountain”)  
Trans Mountain Expansion Project (“Project”) 
File OF-Fac-Oil-T260-2013-03 03; Hearing Order MH-001-2021 (“Hearing”) 
Notice of Motion and Constitutional Question (“Motion”) 
January 12, 2021 Letter from Burnaby Residents Opposing Kinder Morgan 
Expansion (“BROKE”) 

We represent Trans Mountain with respect to the Motion. On December 22, 2020, the 
Commission set the out process by which it will review and decide upon the Motion 
(C10592). In its letter (“Commission Letter”), the Commission invited the City of Burnaby 
(“Burnaby”), Attorneys General (“AGs”), potentially affected Indigenous communities, 
and affected landowners to file notices of intent to participate (“NIPs”). The Commission 
set out the following requirements in respect of NIPs: 

Interested parties, other than Trans Mountain, Burnaby, and AGs, must explain 
in their notice of intent to participate the nature of their interest in the 
proceeding and how this interest is relevant to the single Constitutional 
Question at issue.  

All interested parties need to indicate whether their desire to participate 
includes the intention to adduce evidence with respect to the matter or to 
provide argument limited to the Constitutional Question, or to file a letter of 
comment. 

With respect to affected landowners, the Commission Letter identified the landowners 
listed in the Motion (i.e., those landowners where Project-related tree clearing in Burnaby 
is planned) as being potentially affected and subject to service requirements. 

On January 12, 2021, BROKE filed a letter with the Commission in relation to the Motion 
(C10882) (“BROKE Letter”). The BROKE Letter states that BROKE consists of 
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“residents, landowners and tenants who have a vested interest” in the Motion. The BROKE 
Letter also makes assertions regarding impacts of the Project and associated tree clearing 
in Burnaby. BROKE did not expressly seek to participate in the Hearing. 

Trans Mountain submits that BROKE should not be granted the right to participate in the 
Hearing for the following reasons: 

1. The BROKE Letter did not provide the information required by the Commission to 
qualify as a valid NIP. Specifically, BROKE did not state a desire to participate in 
the Hearing, nor indicate how it desires to participate (i.e., whether they intend to 
adduce evidence or provide argument limited to the constitutional question, or to 
file a letter of comment), as required by the Commission Letter. The BROKE Letter 
also did not explain the nature of BROKE’s interest in the proceeding nor how any 
such interest is relevant to the constitutional question at issue.  

2. BROKE is not affected by the Motion. As noted above, the Commission only 
invited Burnaby, AGs, potentially affected Indigenous communities and affected 
landowners to file NIPs. Regarding the latter, as discussed above, the Commission 
identified landowners of the privately-held lands on which the tree clearing will 
occur as being potentially affected.1 BROKE did not provide any indication that 
they represent such landowners, and to Trans Mountain’s knowledge, no such 
potentially affected landowners have expressed an interest in the Hearing. 
Moreover, the Motion is primarily focused on legal and constitutional issues arising 
from Canadian federalism, none of which have any apparent impact on Burnaby 
residents generally. BROKE – which is a long-time Project opponent – does not 
possess any rights that could be affected by the Motion or the associated single 
constitutional question before the Commission. 

3. The impacts of the Project – the sole matter raised in the BROKE Letter – have 
already been assessed, approved and are beyond the scope of the Motion. This 
includes whether the tree clearing is necessary and what mitigation measures are 
required. For instance, the National Energy Board – now the Commission – has 
reviewed and assessed Project impacts and approved the Project as a whole. The 
Commission has also approved the detailed route of the Project through Burnaby, 
as well as condition filings related to Project construction in Burnaby, including 
detailed and site-specific mitigation and monitoring requirements. The Hearing is 
not to decide whether the tree clearing should be permitted at all, which appears to 
be BROKE’s only stated interest; rather, the Hearing is to decide whether “the 
Commission should find that the requirement for municipal approval under section 
3 of the Tree Bylaw prior to conducting the Tree Clearing is inapplicable, invalid, 

 
1 These are the owners of the parcels identified in Table 1 of the Affidavit of Alain Parisé, affirmed December 

15, 2020 (C10426-3). 

https://docs2.cer-rec.gc.ca/ll-eng/llisapi.dll/fetch/2000/90464/90552/548311/956726/2392873/3781699/4032535/4031429/C10426-3_Affidavit_of_Alain_Paris%C3%A9__-_A7L7W7.pdf?nodeid=4031432&vernum=-2
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or inoperative” as a result of constitutional principles. It appears that BROKE does 
not have any specific interest or specialized knowledge that would assist the 
Commission in making that determination. 

Should you have any questions regarding the above, please contact the undersigned. 

Yours truly, 

 
 

Sander Duncanson 

cc. Elan Gibson, BROKE Spokeperson/Treasurer (info@brokepipelinewatch.ca)  

mailto:info@brokepipelinewatch.ca
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