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Dear Sander Duncanson, Gregory J. McDade, and Lillian Riczu: 
 

Trans Mountain Pipeline ULC (Trans Mountain) 
Trans Mountain Expansion Project (Project) 
Certificate of Public Convenience and Necessity (Certificate) OC-065 
MH-003-2021 
Notice of Motion and Constitutional Question dated 3 August 2021  
Letter Decision and Orders AO-001-MO-002-2021 and MO-031-2021 

 
 
A NOTICE OF MOTION AND CONSTITUTIONAL QUESTION 
 
On 3 August 2021, Trans Mountain filed a Notice of Motion and Constitutional Question 
(2021 Motion) [C14328] with the Commission of the Canada Energy Regulator 
(Commission). The 2021 Motion relates to: 
 

 clearing 86 trees1 within the city of Burnaby (Burnaby) that are identified in Trans 
Mountain’s Revised Tree Management Plan dated 6 July 2021, attached as 
Appendix 1 to the 2021 Motion, and which are in addition to the 1,189 trees 
approved for clearing via Order MO-002-2021 (C11404) [Additional Tree Clearing];  

 any additional tree clearing within Burnaby that Trans Mountain may determine to be 
reasonably necessary for the construction or operation of the Project                
(Future Tree Clearing); and 

 

…/2

 
1  81 trees on private lands (including 44 trees at the North Road [South] Access) and 5 trees on municipal 

lands. 
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 constructing a new access off North Road in Burnaby to support pipeline 
construction in the work area south of the Burlington Northern Santa Fe (BNSF) 
railway track (North Road [South] Access), which is in addition to the previously 
authorized access to the work area north of the BNSF railway track (North Road 
[North] Access).  

 
Trans Mountain seeks the Commission’s determination that, based on the facts before it: 

 
a) the requirement for municipal approval under section 3 of the City of 

Burnaby’s (City) Bylaw No. 10482 (Tree Bylaw) prior to conducting the 
Additional Tree Clearing and any Future Tree Clearing is inapplicable, 
invalid, or inoperative under the doctrines of interjurisdictional immunity 
and/or federal paramountcy; and 

b) the requirement for municipal approval under section 24(1) of the City’s 
Bylaw No. 4299 (Access Bylaw) prior to constructing the North Road 
(South) Access is inapplicable, invalid, or inoperative under the doctrines of 
interjurisdictional immunity and/or federal paramountcy. 

 
In addition to the Constitutional Question forming part of the 2021 Motion and which is set 
out in i) and ii) above, Trans Mountain requests that the Commission: 
 

a) amend Order MO-002-2021 to include the Additional Tree Clearing and any Future 
Tree Clearing; 

b) grant relief pursuant to Certificate Condition 1 from Certificate Condition 2, insofar as 
it requires Trans Mountain to obtain an Access Permit under section 24(1) of the 
Access Bylaw to construct the North Road (South) Access; and 

c) issue an Order, pursuant to sections 32 and 34 and paragraph 313(i) of the 
Canadian Energy Regulator Act (CER Act) declaring that:  

i) the Constitutional Question raised in the 2021 Motion is answered in the 
affirmative; 

ii) Section 3 of the Tree Bylaw is inoperative, invalid, and/or does not apply with 
respect to the Additional Tree Clearing;  

iii) section 24(1) of the Access Bylaw is inoperative, invalid, and/or does not apply 
with respect to the North Road (South) Access;  

iv) Trans Mountain may proceed with the Additional Tree Clearing pursuant to the 
terms and conditions of Certificate OC-065 and related Orders notwithstanding 
the fact that the City has not issued Tree Cutting Permits under section 3 of the 
Tree Bylaw for the Additional Tree Clearing; and  

v) Trans Mountain may proceed with the North Road (South) Access pursuant to 
the terms and conditions of Certificate OC-065 and related Orders 
notwithstanding the fact that the City has not issued the Access Permit under 
section 24(1) of the Access Bylaw for the North Road (South) Access. 

 
Trans Mountain requested that the 2021 Motion be adjudicated expeditiously and in 
accordance with the generic process set down by the National Energy Board2  

 
2  On 28 August 2019, pursuant to the CER Act, the National Energy Board was replaced with the Canada 

Energy Regulator. The National Energy Board’s adjudicative work has been transferred to the 
Commission of the Canada Energy Regulator. 
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(NEB or Board) in Appendix 1 of its 18 January 2018 process decision (Process Order) 
[A89357].3  
 
B THE COMMISSION’S DECISION (COMMISSIONERS PENNEY AND WATTON, 

WITH COMMISSIONER CÔTÉ DISSENTING IN PART) 
 
The Majority of the Commission (Majority) finds that section 3 of the Tree Bylaw is 
inapplicable, invalid, or inoperative under the doctrines of federal paramountcy and 
interjurisdictional immunity. The Majority has also determined that it is in the public interest 
to relieve Trans Mountain of the requirement under Certificate Condition 2 to obtain Tree 
Cutting Permits under section 3 of the Tree Bylaw with respect to the Additional Tree 
Clearing and any Future Tree Clearing.   
 
Commissioner Côté is of the view that the 2021 Motion is premature due to speculative 
grounds with respect to tree clearing and that relief cannot be granted in circumstances 
where Trans Mountain has not first made application to the City. In addition, with respect to 
any Future Tree Clearing, Commissioner Côté is of the view that the doctrines of 
paramountcy and interjurisdictional immunity cannot be extended to allow Trans Mountain to 
avoid any future applications to the City to clear as-yet unidentified trees. Commissioner 
Côté’s dissent, in its entirety, and to which the Majority refers throughout this Letter 
Decision, is found in Section F viii) below.  
 
The Commission unanimously finds that section 24(1) of the Access Bylaw is inapplicable, 
invalid, or inoperative under the doctrines of federal paramountcy and interjurisdictional 
immunity. The Commission has also unanimously determined that it is in the public interest 
to relieve Trans Mountain of the requirement under Certificate Condition 2 to obtain an 
Access Permit under section 24(1) of the Access Bylaw to construct the North Road (South) 
Access.  
 
Orders AO-001-MO-002-20214 (related to tree clearing) and MO-031-2021  
(related to access) are attached.  
 
C HISTORY OF TRANS MOUNTAIN’S NOTICES OF MOTION AND 

CONSTITUTIONAL QUESTIONS REGARDING PROJECT WORK IN BURNABY  
 
The 2021 Motion is the latest in a series of disputes brought before the Commission and its 
predecessor, the NEB, which have arisen between Trans Mountain and the City with respect 
to compliance with the latter’s municipal bylaws.  
 
Trans Mountain first brought a Notice of Motion and Constitutional Question on                        
26 September 2014 (A63063). The City sought to prevent Trans Mountain from conducting 
surveys and studies relating to pipeline routing on Burnaby Mountain in contravention of its 
Parks Regulation Bylaw and Street and Traffic Bylaw.  
 
 
 

 
3  The generic process set down by the NEB in its ruling on Trans Mountain’s 17 November 2017 notice of 

motion regarding future process for permitting matters relating to compliance with Certificate Condition 2 
and Trans Mountain’s commitment to apply for, or seek variance from, all provincial and municipal 
permits and authorizations that are required by law. 

4  In its 2021 Motion, Trans Mountain also sought a new order with respect to the Additional Tree Clearing. 
However, the amendment to Order MO-002-2021 essentially grants the same relief requested, such that 
granting a new Order would be redundant and is unnecessary. 
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The work involved, among other things, the removal of a small number of trees. In its Ruling 
No. 40 dated 23 October 2014 (Ruling No. 40) [A63788],5 the NEB found that it had the 
legal authority to determine that specific bylaws were inapplicable or inoperative to the 
exercise of Trans Mountain’s powers to conduct surveys and studies to fix the Project route. 
The NEB also found that, on the facts before it, paramountcy and interjurisdictional immunity 
applied to render specific provisions of those bylaws inapplicable or inoperative.  
 
On 26 October 2017, Trans Mountain filed a second Notice of Motion and Constitutional 
Question (2017 Motion) due to delays in obtaining Tree Cutting Permits required by the 
Tree Bylaw and Preliminary Plan Approvals (PPAs) required by Bylaw No. 4742 related to 
zoning (A87282). Trans Mountain also brought a notice of motion on 14 November 2017 
requesting, among other things, that the NEB establish a general process with timelines for 
determining Trans Mountain’s compliance with, or variance from, Certificate Condition 2 in 
relation to provincial or municipal laws (Process Motion) [A87760].  
 
On 6 December 2017, the NEB issued Order MO-057-2017 allowing Trans Mountain to 
proceed with the work in the absence of obtaining Tree Cutting Permits or PPAs.6 The 
NEB’s 18 January 2018 MH-081-2017 Reasons for Decision pertaining to the 2017 Motion 
(2018 Decision) [A89360] stated, at PDF pages 13-14:  
 

The Board concludes that [the City’s] process to review the PPA applications and 
associated Tree Cutting Permits was not reasonable. The Board has reached this 
conclusion within the context of the fact that the Project has been federally approved 
to proceed, after a lengthy review, and it is not open to Burnaby to stop it (as 
discussed further in Section H below). The Board has considered all of the 
circumstances, not just the length of the delay  alone. These circumstances are 
described above and can be summarized as: 

 
 the review time was two to three times longer than [the City’s] original estimate 

of six to eight weeks for a more complex review;  

 the responsibility for the majority of review time is attributable to [the City’s] 
actions, inactions, and process decisions;  

 [the City’s] process made it very difficult for Trans Mountain to understand 
what the permitting requirements were and how they could be met;  

 [the City] repeatedly denied Trans Mountain’s reasonable requests to aid in an 
efficient processing of the PPA applications;  

 the review time is the cause of, or a contributing or exacerbating factor to, 
Project construction delay, and the prejudice associated with that delay; and, 

 the overall trend does not indicate that [the City] is getting closer to issuing 
PPAs or Tree Cutting Permits; rather, there is no clear indication of an 
imminent resolution. 

 

 
5  On 12 December 2014, the Federal Court of Appeal denied the City’s request for leave to appeal Ruling 

No. 40, without reasons. In Burnaby (City) v. Trans Mountain Pipeline ULC, 2015 BCSC 2140, affirmed 
on appeal 2017 BCCA 132, the British Columbia Supreme Court declined jurisdiction on the basis that 
the NEB had jurisdiction to determine the Constitutional Questions before it in Ruling No. 40 and that the 
City’s leave application was an abuse of process. In case an appeals court disagreed with these 
determinations, the Court undertook a constitutional analysis and upheld Ruling No. 40. 

6  On 23 March 2018, the Federal Court of Appeal denied the City’s request for leave to appeal Order        
MO-057-2017, without reasons and with costs. 
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Also on 18 January 2018, the NEB issued its decision with respect to the Process Motion, 
including the Process Order establishing a generic process to be used for future motions 
with respect to Certificate Condition 2 and provincial or municipal permitting issues.    
 
Trans Mountain’s third Notice of Motion and Constitutional Question was filed with the 
Commission on 15 December 2020 (2020 Motion) and pertained exclusively to tree clearing 
within Burnaby (C10426). On 2 February 2021, the Commission issued Order MO-002-2021 
substantially granting the relief requested by Trans Mountain. In its MH-001-2021 Reasons 
for Decision dated 26 February 2021 (2021 Decision) [C11674], the Commission included 
the following findings at PDF page 9: 

 … 

c) [the City] has never issued a Tree Cutting Permit for Trans Mountain’s Project 
even in the circumstances of danger trees needing removal; 

d) In its 9 December 2020 letter, [the City] refused to process the Application. While 
the City qualified the refusal being “at this time”, the City was unable to provide 
an estimate of the time it would need to process the Application; 

e) [the City] confirmed that since its 9 December 2020 refusal letter, it had not 
taken any steps to process the Application. This, despite an amended Tree 
Management Plan being filed on 18 December 2020 indicating that Trans 
Mountain continued to pursue the permitting process and despite weeks lapsing 
between 7 December 2020 (the day the Tree Cutting Permit Application was 
filled with the prerequisite fees) and argument being heard on the Motion on          
29 January 2021;  

f) [the City] confirmed that it was reasonable to assume that the Tree Cutting 
Permit Application is unlikely to be approved as filed; and  

g) [the City’s] refusal to process the Tree Cutting Permit Application since it has 
been validly filed on 7 December 2020 through to the time of the closing of the 
record for the hearing on 29 January 2021, has caused, or is a significant 
contributing or exacerbating factor to, delay with the Tree Clearing and there is 
no indication on the record of this case of an imminent resolution or any 
resolution at all. Trans Mountain has obtained all regulatory approvals including 
plan, profile and book of reference approval, and has satisfied the                        
pre-construction conditions required to conduct the Tree Clearing, except for the 
Tree Cutting Permit at issue.  

  
In all three of the proceedings discussed above, the City was an active participant.  
 
D THE MH-003-2021 PROCEEDING 
 
On 11 August 2021, the Commission set out the process steps and timeline by which it 
would consider the 2021 Motion (C14405), including a 31 August 2021 deadline for 
interested parties to file notices of intent to participate. The Commission directed Trans 
Mountain to serve the 2021 Motion and related process correspondence on the Attorneys 
General in accordance with section 57 of the Federal Courts Act and on interested parties 
potentially affected by the requested relief. The Commission found Trans Mountain’s service 
to be consistent with this direction.  
 
The Attorney General of Alberta was the only interested party served that filed a notice of 
intent to participate. It reserved all rights to participate in accordance with any established 
schedule, adding that it supports the position taken by Trans Mountain, including with 
respect to an expedited process. 
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On 5 August 2021, the City (the respondent) indicated that it would not be filing a response 
to the 2021 Motion (C14349) and that this does not indicate support and should not be 
interpreted as agreement with any of the facts or legal positions put forward by                  
Trans Mountain.  
 
On 1 September 2021, the Commission decided that it would not hold the remaining process 
steps, given that the only interested party involved was supportive of Trans Mountain’s 
position (C14749). On 22 September 2021, Trans Mountain responded to the Commission’s 
information requests (C15048). 
 
E THE PROJECT, LAWS, AND REGULATORY REQUIREMENTS 
 
i) The Project  
 
The Project, and the NEB’s recommendations and approvals with respect to it, are set out 
generally in the NEB’s OH-001-2014 Report of May 2016 (A77045) and its MH-052-2018 
Reconsideration Report of February 2019 (A98021). The Reconsideration Report, and 
resulting Governor in Council approval, led to the NEB issuing Certificate OC-065, including 
156 conditions of approval (C00061). 
 
ii) Federal laws and regulatory requirements 
 
Certificate Condition 2 requires Trans Mountain to implement all of the commitments it made 
in its Project application or to which it otherwise committed on the records of the  
OH-001-2014 and MH-052-2018 proceedings. One such commitment was to “apply for, or 
seek variance from, all permits and authorizations that are required by law.” Condition 1 
requires Trans Mountain to comply with all conditions unless the NEB (now, the Canada 
Energy Regulator) otherwise directs.  
 
For the purposes of carrying out the Project, Trans Mountain has all of the powers set forth 
in section 313 of the CER Act, including that set out in paragraph i) to do all acts necessary 
for the construction of the Project.  
 
iii)  City bylaws  
 
The following bylaws were validly enacted pursuant to provincial legislation falling within the 
constitutional legislative authority of British Columbia (BC).   
 
Tree Bylaw 
 
Section 3 of the Tree Bylaw requires Trans Mountain to obtain Tree Cutting Permits for all 
Project-related clearing of certain protected trees within Burnaby:  
 

(3) Except as permitted by this Bylaw, no person shall damage a protected tree and 
no person shall cut down a protected tree unless that person holds a valid tree 
cutting permit.  

 
Section 5 sets out the requirements for a Tree Cutting Permit application, including payment 
of a permit fee and submission of a tree plan.  
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Access Bylaw 
 
Section 24 of the Access Bylaw requires Trans Mountain to obtain written permission prior to 
constructing roadworks: 
 
 24(1) No person shall excavate in, do or construct any works upon, cause a nuisance 
 upon, encumber, obstruct, injure, foul, or damage any portion of a highway or 
 other public place without written permission to do so from Council or the 
 Engineer, on such terms and conditions as may be imposed by Council or the 
 Engineer.  
 
 (2) Without limiting the generality of subsection (1), the Engineer may establish 
 procedures, standards and requirements, issue permits or licences, and impose fees 
 and bonding as set out in the Burnaby Engineering Fees Bylaw in respect to: 

… 
 
 (c) third party utility installations and City utility installations, roadworks and other 
 similar works undertaken by third parties on a highway or portion of a highway, 
 except works undertaken pursuant to an agreement with the City or another City 
 bylaw…  
 
F COMMISSION ANALYSIS AND FINDINGS 
 
i) Findings of fact with respect to Tree Clearing 
 
Tree clearing within Burnaby is necessary to proceed with the Project 

 
Construction of the Project, as designed and approved, cannot occur if the Additional Tree 
Clearing is not undertaken. Trans Mountain may reasonably identify the need for Future 
Tree Clearing within Burnaby as construction plans progress.  

 
The City will not issue Tree Cutting Permits for the Project  

 
In its 2021 Motion, Trans Mountain submitted that the City’s past conduct demonstrates that 
it will not issue Tree Cutting Permits for the Project under any circumstances. As set out on 
the record of this proceeding and outlined in Section C above, Trans Mountain brought a 
Process Motion in 2017 requesting that the NEB establish a generic process to be used for 
determining its compliance with, or variance from, Certificate Condition 2 in relation to 
provincial or municipal laws. This suggests that Trans Mountain had anticipated such 
permitting issues could be a recurring challenge. In 2017 and 2020, Trans Mountain sought, 
and the Commission granted, relief relating to the City’s refusal to process Tree Cutting 
Permit applications. In the 2021 Decision, the Commission found that the City has never 
issued a Tree Cutting Permit for the Project, even in the circumstances of danger trees 
needing removal.    

 
Trans Mountain also submitted that it notified the City of the Additional Tree Clearing and 
that neither party saw any point in submitting Tree Cutting Permit applications for this work. 
Although the City states that its lack of response to the 2021 Motion does not indicate 
agreement with Trans Mountain’s submissions, the City chose not to participate in this 
proceeding and did not offer any evidence to contradict these assertions.  

 
Based on the foregoing, the Majority finds as a fact that the City will not issue Tree Cutting 
Permits for the Project. Since Trans Mountain’s submissions and evidence on this point are 
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uncontested, the Majority is of the view that there is no basis for Commissioner Côté to 
reach a different finding.     
 
ii) Findings of fact with respect to access 
 
The North Road (South) Access is necessary to proceed with the Project  

 
The Commission has considered the two existing and authorized access points (the North 
Road [North] Access and Government Street access) and finds that the proposed North 
Road (South) Access provides the safest and most efficient means for Trans Mountain to 
access the work area south of the BNSF railway track with the heavy equipment, materials, 
and personnel required for construction.  

 
Trans Mountain explains that it sought permission from BNSF to construct an at-grade 
crossing of the railway track that would allow for safe transit over the track. BNSF denied 
this permission as the track at this location is immediately west of a railyard. As a result, this 
section of track experiences a high volume of rail traffic and is sometimes used to park trains 
for extended periods of time rendering an at-grade crossing impractical. The Commission 
agrees with Trans Mountain’s submission that, even if permission were granted, the risk of a 
safety incident would increase due to the volume of rail traffic in the area.  

 
The City’s denial of Trans Mountain’s 24 February 2021 Access Permit application was not 
reasonable  

 
The rationale provided in the City’s 6 July 2021 email for not granting the Access Permit was 
that it had not been provided with a satisfactory explanation for why the additional access 
was necessary to construct the pipeline, nor why the application for the North Road (South) 
Access was not made at the same time as that for the North Road (North) Access. 

 
Trans Mountain’s uncontradicted evidence is that the City was provided with an explanation 
with respect to both of these matters and that the City did not seek additional information or 
offer any reason to dispute Trans Mountain’s assessment. Trans Mountain submits that the 
need for the North Road (South) Access was explained to the City at a site visit in July 2019 
and again in an email dated 11 March 2021. Trans Mountain’s agent also explained in that 
same email that application for the North Road (South) Access was not made at the same 
time as that for the North Road (North) Access as the detailed engineering had not yet been 
completed.  

 
The Commission also notes Trans Mountain’s evidence that the North Road (North) Access 
was required earlier in the construction schedule and that Access Permits are only valid for 
one month. The Commission considers this to be sufficient rationale for Trans Mountain’s 
decision to apply for the North Road (South) Access separately from and later than the 
North Road (North) Access. In the absence of evidence demonstrating that application must 
be brought for both access points at the same time, it is not reasonable for the City to deny 
the application on that basis in any event.  

 
In addition, the Commission notes Trans Mountain’s evidence that the City confirmed in a 
phone call that it had no technical or engineering issues with the application. 

 
iii) Constitutional principles 
 
It is a settled matter of law that the Commission has the authority to decide the 
Constitutional Question raised and grant the relief sought in the 2021 Motion.  
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As described in Section C above, the NEB concluded in Ruling No. 40 that it (and, by 
extension, the Commission) has the legal authority to declare specific municipal bylaws 
inapplicable, invalid, or inoperative. The NEB and the Commission reached the same 
conclusion in their 2018 and 2021 Decisions. The Federal Court of Appeal denied leave to 
appeal both Ruling No. 40 and the 2018 Decision. Ruling No. 40 was upheld by the BC 
Court of Appeal.   
 
In Ruling No. 40, at PDF page 12, the NEB summarized the doctrine of federal paramountcy 
as follows:  
 

Where there are inconsistent or conflicting validly enacted federal and provincial 
laws, the federal law prevails. Paramountcy renders the provincial law inoperative to 
the extent of the inconsistency or conflict. In order for paramountcy to apply, there 
must be an inconsistency or a conflict between federal and the provincial law. A 
conflict or inconsistency can arise if there is an impossibility of dual compliance or a 
frustration of a federal purpose. Paramountcy applies where an application or 
operation of the provincial law would frustrate the purpose of the federal law. If it is 
possible to interpret the two laws in a manner to avoid conflict or inconsistency, that 
is preferable to an interpretation that results in a conflict or inconsistency.  
 

In the 2018 Decision (at PDF page 23) and the 2021 Decision (at PDF page 9), the NEB and 
Commission were not persuaded that there is an impossibility of dual compliance on the 
face of the NEB Act, Certificate, and relevant Orders on the one hand, and certain of the 
City’s bylaws (including the Tree Bylaw) on the other. The Commission continues to be of 
the view that dual compliance is theoretically possible such that application of paramountcy 
turns on whether there is a frustration of a federal purpose.  
 
In the 2018 Decision, at PDF page 24, the NEB summarized the doctrine of 
interjurisdictional immunity, as follows: 
 

Under the doctrine of interjurisdictional immunity, undertakings falling within federal 
jurisdiction, such as the Project, are immune from otherwise valid provincial laws 
(and by extension municipal bylaws) that would have the effect of impairing (not just 
affecting) a core competence of Parliament or vital part of the federal undertaking. 
First, it must be determined if the provincial law trenches on the protected core of a 
federal competence. If so, it must be determined if the provincial law’s effect on the 
exercise of the protected federal power is sufficiently serious to invoke the doctrine of 
interjurisdictional immunity. 

 
At PDF page 25, the NEB stated: 
 

The Board agrees with Trans Mountain that the matters of when and where the 
Project can be carried out, and its orderly development, fall within the “core” of 
federal jurisdiction over interprovincial undertakings, and are vital to the Project. 

 
In the case of the 2021 Motion, the Commission is similarly convinced that the orderly 
development of projects fall within the “core” of federal jurisdiction. 
 
The Commission notes that the doctrines of paramountcy and interjurisdictional immunity 
require an actual, rather than a speculative or hypothetical, conflict or impairment.7           

 
7  See, for example, Council of Natural Medicine College of Canada v. College of Traditional Chinese 

Medicine Practitioners and Acupuncturists of British Columbia, 2013 F.C. 287 at para. 65; and Coastal 
First Nations – Great Bear Initiative Society v. British Columbia (Minister of Environment), 2016 BCSC 
34 at para. 46-47. 
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The Commission also recognizes the legitimate right of a municipality to oversee matters of 
local concern and the importance of cooperative federalism. 
 
iv) Application of constitutional principles to tree clearing 
 
Given its finding that the City will not issue any Tree Cutting Permits for the Project, the 
Majority is of the view that Trans Mountain’s approach of filing the 2021 Motion with the 
Commission, rather than first making application to the City, is reasonable. The 2021 Motion 
is not premature. 
 
With respect to paramountcy, the Majority is of the view that the application of the Tree 
Bylaw frustrates a federal purpose in these circumstances. Since tree clearing is required for 
Project construction and the City will not issue any Tree Cutting Permits in respect of the 
Project, the doctrine of paramountcy applies to render section 3 of the Tree Bylaw 
inapplicable, invalid, or inoperative to the Additional Tree Clearing and any Future Tree 
Clearing.   
 
With respect to interjurisdictional immunity, the Majority finds that the fact that the City will 
not issue Tree Cutting Permits trenches on the protected core of a federal competence. The 
Majority also finds that this effect is sufficiently serious to invoke the doctrine of 
interjurisdictional immunity in respect of section 3 of the Tree Bylaw because the removal of 
trees is required to construct the Project, as designed and approved.  
 
The Majority agrees with Commissioner Côté’s conclusion drawn from relevant case law that 
the onus on Trans Mountain is to make an evidentiary case and to provide supporting legal 
argument. In the Majority’s view, Trans Mountain has discharged this onus. Its affidavit 
evidence is uncontested. There is nothing in the passage from Canadian Western Bank 
cited by Commissioner Côté (see Footnote 8) which gives rise to a requirement on the part 
of a party in Trans Mountain’s position to produce evidence of its submission of an actual 
application or other document in order for the conflict or impairment to exist. 
 
In equating the present case with Council of Natural Medicine College of Canada (see 
Footnote 11), in which the Federal Court found no evidence in support of impairment, our 
colleague appears to give minimal weight to the sworn, uncontested affidavit evidence in 
support of Trans Mountain’s position. The Commission, like its predecessor, the NEB, is fully 
aware through the record in support of the 2021 Motion, that the conflict, constitutional or 
otherwise, between the applicant and the City has proceeded well beyond hypothetical and 
therefore is readily distinguishable from the facts in that case and from Coastal First Nations 
– Great Bear Initiative Society, which Commissioner Côté also cites in his dissent (see 
Footnote 11). 
 
Further, no party in this proceeding has suggested that the grounds cited by Trans Mountain 
are problematic, speculative, or in need of restraint, as described by our colleague. The 
parties presumably or potentially adverse in interest, whether it be the City or the Attorney 
General of British Columbia, have declined to advance any such position. Where no adverse 
parties exist, or where they have declined to raise any such argument or to make any 
submissions of evidence or law which might be construed to support such a position, the 
Commission must resist the temptation to fill such a void and create a case for a               
non-existent opposing side.  
 
v) Application of constitutional principles to access 
 
With respect to paramountcy, the Commission is unanimously of the view that the 
application of the Access Bylaw frustrates a federal purpose in these circumstances, as the 
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North Road (South) access is required for Project construction and the City has denied 
Trans Mountain’s Access Permit application. Accordingly, the doctrine of paramountcy 
applies to render section 24(1) of the Access Bylaw inapplicable, invalid, or inoperative to 
construction of the North Road (South) Access.  
 
With respect to interjurisdictional immunity, the Commission unanimously finds that the 
City’s denial of Trans Mountain’s Access Permit application trenches on the protected core 
of a federal competence. The Commission also unanimously finds that this effect is 
sufficiently serious to invoke the doctrine of interjurisdictional immunity in respect of section 
24(1) of the Access Bylaw because construction of the North Road (South) Access is 
required for the safe and efficient construction of the Project.  
 
vi) Relief from Certificate Condition 2 in respect of tree clearing 
 
The Majority has determined that it is in the public interest to relieve Trans Mountain of the 
requirement under Certificate Condition 2 to obtain Tree Cutting Permits under section 3 of 
the Tree Bylaw with respect to the Additional Tree Clearing and any Future Tree Clearing.  
 
The Majority has reached this conclusion on the basis that construction of the Project, which 
has been found to be in the public interest, requires the removal of trees. If an exemption 
from Condition 2 is not granted, Trans Mountain will not be able to obtain the Tree Cutting 
Permits necessary to conduct this work.  
 
The Majority also notes that impacts associated with constructing and operating the Project 
were considered in the lengthy regulatory reviews that led to its approval. Trans Mountain is 
bound by a multitude of conditions and commitments intended to reduce these impacts. 
Specifically with respect to tree clearing, Trans Mountain has also made additional 
commitments in its 2021 Motion to mitigate the impacts of its activities.  
 
For the Additional Tree Clearing, Trans Mountain committed to follow the mitigation, 
monitoring, and compensation measures to which it committed in the 2020 Motion. These 
commitments essentially bind Trans Mountain to the same obligations to which it would have 
been subject if Tree Cutting Permits had been issued by the City. Trans Mountain commits 
to implementing mitigation and monitoring described in Section 8 of its Pipeline 
Environmental Protection Plan and Sections 6 and 9 of its Revised Tree Management Plan, 
which include: 
 

 protecting trees adjacent to the Project footprint, including fencing, signage, and 
restricting activities within the protection zone (e.g., soil disturbance, stripping, 
grading, refuelling, etc.); and 

 Certified Arborist oversight with respect to tree protection and any required canopy 
or root pruning. 

 
While not explicitly stated in the 2021 Motion, the Commission interprets Trans Mountain’s 
commitments with respect to the Additional Tree Clearing to similarly apply to any Future 
Tree Clearing, and expects Trans Mountain to uphold those commitments. 
 
With respect to any Future Tree Clearing, the Majority is satisfied that granting the relief 
requested is appropriate and does not give too much latitude to Trans Mountain. Section 
314 of the CER Act requires that Trans Mountain do as little damage as possible in 
constructing its pipeline such that Trans Mountain must not clear trees unless absolutely 
necessary for construction. Trans Mountain is also limited by its Project footprint and 
applicable conditions and commitments. The Majority notes Trans Mountain’s commitment 
to notify the City of any Future Tree Clearing that it determines to be required.     



-12- 
 

Letter Decision 
MH-003-2021 

 
vii) Relief from Certificate Condition 2 in respect of access 
 
The Commission has unanimously determined that it is in the public interest to relieve Trans 
Mountain of the requirement under Certificate Condition 2 to obtain an Access Permit under 
section 24(1) of the Access Bylaw to construct the North Road (South) Access. 
 
The Commission has reached this conclusion on the basis that the safe and efficient 
construction of the Project, which has been found to be in the public interest, requires the 
North Road (South) Access. If an exemption from Condition 2 is not granted, Trans 
Mountain will not be able to obtain the Access Permit necessary to construct this access.  
In addition to the conditions and commitments to which Trans Mountain is bound to mitigate 
the impacts of Project construction, Trans Mountain has made commitments specific to 
North Road (South) Access construction in its 2021 Motion, which the Commission expects 
Trans Mountain to uphold. Trans Mountain committed to adhere to the mitigation measures 
submitted to the City within and pertaining to the Access Permit application, including: 
 

 working with the City to follow Traffic Control Permit requirements for any traffic 
impacts; 

 performing work in accordance with Work Safe BC Standards and Regulations, 
Burnaby Supplementary Specification, the Master Municipal Construction Document, 
and the Ground Disturbance Policy of Trans Mountain’s contractor; and 

 removing the North Road (South) Access once construction requiring that access is 
completed, and restoring the area in accordance with the City’s standards.  

 
viii) Dissent of Commissioner Côté 
 
I concur with the reasons above, with the following exceptions.  
 
As per Canadian Western Bank,8 Trans Mountain has not discharged its onus in support of 
its reliance on the doctrine of federal paramountcy; moreover, as the party who filed the 
2021 Motion, Trans Mountain has not discharged its onus in support of its reliance on the 
doctrine of interjurisdictional immunity. Trans Mountain has not provided any evidence of an 
application to the City for Tree Cutting Permits in respect of either the Additional Tree 
Clearing or Future Tree Clearing and has thus made it impossible to assess the applicability 
of either doctrine in respect of tree clearing. I note that this is the primary distinguishing fact 
in comparison to the issue of the North Road (South) Access in the current matter. 
 
Paramountcy must be narrowly construed, given the guiding principle of cooperative 
federalism.9 Similarly, interjurisdictional immunity should be applied with restraint.10  
As noted above, the doctrines of paramountcy and interjurisdictional immunity require an 
actual, rather than a speculative or hypothetical, conflict or impairment.11 
 
I am of the view that Trans Mountain must first make application to the City and have that 
application either denied or unreasonably delayed before seeking the exceptional remedy of 

 
8    Canadian Western Bank v. Alberta, 2007 SCC 22 (CanLII), [2007] 2 SCR 3 at 75. 
9  See, for example, Saskatchewan (Attorney Genera) v. Lemare Lake Logging Ltd., 2015 SCC 53 at para. 

21.  
10  See, for example, Canadian Western Bank v. Alberta at para. 67. 
11  See, for example, Council of Natural Medicine College of Canada v. College of Traditional Chinese 

Medicine Practitioners and Acupuncturists of British Columbia, 2013 F.C. 287 at para. 65; and Coastal 
First Nations – Great Bear Initiative Society v. British Columbia (Minister of Environment), 2016 BCSC 
34 at para. 46-47. 
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having the validly enacted Tree Bylaw declared inapplicable, invalid, or inoperative. How or 
when the City processes or adjudicates an application is not a verifiable fact until the 
initiating event has occurred, which in this case is the City’s receipt of an application from 
Trans Mountain. Absent an application to the City for Tree Cutting Permits and 
unreasonable delays or denial by the City with respect to the administration of same, there 
cannot exist the sufficient conditions to give effect to an actual conflict or impairment.  
Although the City has previously refused to process Tree Cutting Permit applications in 
some specific instances, past behaviour is an indicator – but not a guarantee – of future 
behaviour.  
 
Accordingly, I am of the view that the 2021 Motion is premature with respect to tree clearing 
and that the doctrines of paramountcy and interjurisdictional immunity do not apply to render 
section 3 of the Tree Bylaw inapplicable, invalid, or inoperative. In addition, I would not grant 
Trans Mountain relief from Certificate Condition 2 in respect of tree clearing.      
 
With respect to Future Tree Clearing, Trans Mountain’s request is, in my view, particularly 
problematic. The request relates to tree clearing beyond that currently identified in any Tree 
Management Plan that Trans Mountain considers to be reasonably necessary in the future. 
None of Trans Mountain’s prior motions discussed in Section C above attempted to forego 
the need for future involvement of the Commission by seeking relief, in advance, to clear  
as-yet unidentified trees – let alone sought relief to do so on speculative grounds as 
discussed above. Restraining speculation in this case respects the principle of subsidiarity, 
namely that decision-making should take place at the level of government closest to the 
individuals affected, in this case the City. I am of the view that allowing Trans Mountain to 
avoid any future Tree Cutting Permit applications interferes with the City’s legitimate right to 
oversee matters of local concern and is an untenable overreach of the doctrines of 
paramountcy and interjurisdictional immunity.  
 
Yours sincerely,  
 
Signed by 
 
Jean-Denis Charlebois 
Secretary of the Commission 
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