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Notice of Motion and Constitutional Question dated 3 August 2021 (Motion) 
Ruling – City of Burnaby (City) application for review 
 
Before: D. Côté, Presiding Commissioner; K. Penney, Commissioner;  
M. Watton, Commissioner 

 
A. Background 
 
On 20 October 2021, the Commission of the Canada Energy Regulator (Commission) 
issued its Letter Decision (Decision) and Orders AO-001-MO-002-2021 and MO-031-2021 
(C15556) related to Trans Mountain’s Motion (C14328). Order AO-001-MO-002-2021 
(Order) specifically dealt with the issue of Project-related tree clearing within Burnaby.  
 
The Order relieved Trans Mountain of the requirement to obtain tree cutting permits under 
section 3 of Burnaby Bylaw No. 10482 in respect of 86 trees identified in the Motion 
(Additional Tree Clearing) and any additional tree clearing within Burnaby that Trans 
Mountain may determine to be reasonably necessary for the construction or operation of the 
Project (Future Tree Clearing).  
 
B. The City’s application 
 
On 9 November 2021, the City filed an application asking the Commission to review its 
Decision and Order (C16040). In its application, the City does not take issue with the relief 
granted in respect of the Additional Tree Clearing. Rather, the City requests that the Order 
be amended to remove reference to Future Tree Clearing. Specifically, the application seeks 
the following (reproduced verbatim):  
 

[The City] asks that you reconsider the Commission order and reasons, and clarify 
that future unspecified operations were not properly within the matter to be 
determined, and that such matters should be left for future applications if necessary, 
and upon proper notice and an opportunity to be heard. 

 
The City cites two main grounds for its application: 
 
1) The City did not have notice that the Commission could grant relief relating to Future 

Tree Clearing or an opportunity to respond to evidence relating to Future Tree Clearing.  
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 The Motion did not use the term “Future Tree Clearing” and Trans Mountain’s 
request for relief with respect to “any additional tree clearing within Burnaby that 
Trans Mountain may determine to be reasonably necessary for the construction or 
operation of the Project” was surplusage or ancillary and not the focus of the Motion.  

 The City chose not to participate in the proceeding on the understanding that the 
Motion related to the exemption of an access permit and the cutting of 86 specific 
trees identified in a revised Tree Management Plan. 

 Trans Mountain did not provide evidence identifying trees relating to future 
operations or identifying the circumstances under which tree cutting might be sought 
for operational activities. Therefore, there was no evidence to which the City could 
respond.  

 
2)  The Commission’s Decision and Order go beyond the Commission’s jurisdiction. 

 
 It is not possible for the Commission to reach conclusions on “frustration of purpose” 

and “impairing (not just affecting) a vital part of the federal undertaking” in respect of 
future undefined operational activities.  

 By allowing Trans Mountain to determine what may be reasonably necessary, the 
Order is an abdication of the Commission’s jurisdiction and an unlawful delegation of 
power. The authorization to cut any trees that Trans Mountain may determine to be 
reasonably necessary for the construction or operation of the Project is not limited as 
to time, location, or the conditions which Trans Mountain will apply.   

 
C. Comment process 
 
On 12 November 2021, the Commission issued a letter (C16089) seeking comments1 on 
whether the City had raised a doubt as to the correctness of the Decision or Order and, if so, 
whether the Decision or Order should be confirmed, amended, or overturned.   
 
In accordance with the Commission’s schedule, comments were received from the following: 
 

 The Attorney General of Alberta (Alberta) on 26 November 2021 (C16316) 
 Trans Mountain on 29 November 2021 (C16339) 
 The City (reply) on 6 December 2021 (C16486) 

 
The Commission also received the following unsolicited submissions, which, for the reasons 
described in Part E of this ruling, the Commission has considered: 
 

 Trans Mountain on 7 December 2021 (C16595) 
 The City on 8 December 2021 (C16661)   

 
 
 
 
 
 
 
 
 
 
 

 
1  The opportunity to comment was provided to Trans Mountain, the City, and the Attorneys General that 

expressed an interest in participating in the MH-003-2021 proceeding or in receiving updates with 
respect to the process and/or outcome. 
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D. Summary of comments received 
 
Alberta 
 

 The City incorrectly complains that the Motion did not include additional tree clearing 
beyond the 86 trees specified. Alberta points to references in the Motion regarding 
“any additional tree clearing within Burnaby that Trans Mountain may determine to be 
reasonably necessary for the construction or operation of the Project” and submits 
that these references cannot reasonably be considered ancillary. The City had 
proper notice and did not experience any procedural unfairness.  

 The City has not identified any new facts, changed circumstances, or any error of law 
to meet its burden to raise a doubt as to the correctness of the Decision or Order.  
The Commission’s review process should not become an opportunity for the City to 
challenge a decision it disagrees with, having withdrawn from participation in the 
original hearing process.   
 

Trans Mountain  
 

 Trans Mountain clearly requested the relief granted by the Commission and 
supported its request with evidence of the City’s unwillingness to issue tree cutting 
permits related to the Project. The City’s submission that it had no notice and no 
opportunity to respond is simply not credible and does not raise an error of law or 
jurisdiction. 

 The Order does not grant Trans Mountain unlimited or indeterminate authority to 
clear trees, as alleged by the City. Rather, the Majority Decision noted the ways in 
which Trans Mountain’s discretion to clear additional trees is limited, including: 

o the requirement that Trans Mountain do as little damage as possible in 
constructing the pipeline (section 314 of the Canadian Energy Regulator Act 
[CER Act]);  

o the limitations imposed by the Project footprint; and 

o the limitations imposed by applicable conditions and commitments, including 
Trans Mountain’s commitments to implement mitigation, monitoring, and 
compensation measures and to notify the City of any tree clearing that is 
determined to be necessary. 

 
The City’s reply 

 
 There was no evidence available regarding Future Tree Clearing to which the City 

could respond, nor upon which the Commission could properly determine the 
constitutional questions of interjurisdictional immunity or paramountcy. 

 The Commission granted the Motion on the basis that the City is unwilling to grant 
tree cutting permits in any future situation. This premise relies on the City’s past 
conduct and is incorrect. The City has issued the only permit Trans Mountain applied 
for in respect of danger trees (attached as Appendix 1 to the City’s reply) and has 
only denied tree cutting permits on one occasion (considered in the MH-001-2021 
Reasons for Decision [C11674]). The Commission did not give the City an 
opportunity to confirm or deny its finding that the City will not issue tree cutting 
permits for the Project before making that finding of fact.  
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 The City’s denial that it is “unwilling to ever issue tree cutting permits in relation to the 
Project” is evidence that was not before the Commission. Trans Mountain provided 
false or misleading statements about the City’s past conduct. This provides a legally 
compelling reason for the Commission to revisit the Decision.  

 The City was not given an adequate opportunity to be heard on the matter of Future 
Tree Clearing or its unwillingness to issue tree cutting permits, contrary to the rules 
of natural justice.  
 

Trans Mountain’s sur-reply 
 

 The tree cutting permit attached to the City’s reply relates to the operation of the 
existing Trans Mountain Pipeline System, not the Project. The evidence that the City 
has never issued a tree cutting permit for the Project remains uncontroverted.  
 

The City’s final reply 
 

 The only application for danger tree removal of which the City is aware is the one for 
which the tree cutting permit attached to the City’s reply was issued. Trans 
Mountain’s statement that the City is unwilling to grant permits for danger tree 
removal is unsupported.    

 
E. The Commission’s analysis and findings 
 
After considering all of the submissions received, the Commission finds that the City has not 
raised a doubt as to the correctness of the Decision and Order. The City’s application for 
review is dismissed at the threshold question. 
 
General principles on an application for review 
 
Subsection 69(1) of the CER Act is an exception to subsection 70(1), which provides  
(among other things) that every decision or order of the Commission is final and conclusive. 
The importance of finality and certainty of Commission decisions and orders demands a high 
standard for review. Guide O of the Filing Manual states: 
 

There is no automatic right of review or rehearing. In other words,  
the Commission’s power under section 69 of the CER Act is discretionary. 
In past decisions, the Commission has stated this discretion must be exercised 
sparingly and with caution.   

 
As described in the Commission’s 12 November 2021 letter inviting comments, Part III of the 
National Energy Board Rules of Practice and Procedure, 19952 (Rules) sets out a 
two-phased process for considering applications for review. In Phase 1, the Commission 
considers the threshold question of whether the applicant has, on a prima facie3 basis, raised  
 
 
 
 
 

 
2  SOR/95-2008. Pursuant to paragraph 44(g) of the Interpretation Act, the Rules are in force and deemed 

to have been made under the CER Act, insofar as they are not inconsistent with the CER Act, until they 
are repealed or replaced.    

3  Prima facie means “on the surface” (e.g., are the allegations made in the application, if true, sufficient to 
raise a doubt as to the correctness of the decision?). Generally, a prima facie case may be said to have 
been made out where there are sufficient grounds for the decision-maker to make the finding requested 
absent the acceptance of further or contradictory evidence (Sopinka, John, The Law of Evidence in 
Canada [Toronto: Butterworths]). 
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a doubt as to the correctness of a decision or order. In Sawyer v. Trans Canada Pipeline 
Limited, the Federal Court of Appeal explained the prima facie test as follows:   
  

The prima facie test asks whether there is an arguable case. Importantly,  
a tribunal applying a prima facie test is not to deal with the case on the merits, 
through the weighing and balancing of evidence. That comes later.4 
 [references omitted.]   
 

If, in its discretion, the Commission finds that the Phase 1 threshold has been met, the 
Commission proceeds to Phase 2, where it considers the merits of the application and 
whether the decision or order should be confirmed, amended, or overturned. 
 
The Rules also describe the grounds that the Commission will consider in deciding whether 
the applicant has raised a doubt as to the correctness of the decision or order. These 
grounds include, but are not limited to:  
 

 any error of law or of jurisdiction;  
 changed circumstances or new facts that have arisen since the close of the original 

proceeding; or 
 facts that were not placed in evidence in the original proceeding and that were not 

then discoverable by reasonable diligence. 
 

Like its predecessor the National Energy Board, the Commission has consistently applied 
the framework described above in its consideration of applications for review pursuant to 
section 69 of the CER Act (or the previous section 21 of the National Energy Board Act). Any 
departure from this longstanding practice would require a strong justification.5      
 
The City’s arguments regarding lack of notice and lack of evidence  
 
The Commission finds that the City’s assertion that it did not have notice of the Future Tree 
Clearing request, or evidence to which it could respond, do not raise a doubt as to the 
correctness of the Decision or Order, for the following reasons: 
 

 The Motion includes a request for relief in relation to any additional tree clearing 
within Burnaby that may be reasonably required for Project construction or operation, 
at paragraphs 3(a), 5(a), and 71, as well as in the draft Order that was attached as 
Schedule A to the Motion.  

 The Motion asserts, at paragraph 57, that the City’s past conduct demonstrates that 
it will under no circumstances issue tree cutting permits for the Project. The affidavit 
of Alain Parisé attached to the Motion summarizes the history of Trans Mountain’s 
attempts to obtain permits from the City. The affidavit cites, at paragraph 40, the 
Commission’s finding in the MH-001-2021 Reasons for Decision that “[the City] has 
never issued a Tree Cutting Permit for Trans Mountain’s Project even in the 
circumstances of danger trees needing removal.” It also references, at paragraph 49, 
the City’s “consistent refusal to issue tree cutting permits for the Project.”  

 

 

 

 

 
4  2017 FCA 159 at para. 27. 
5  Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 at paras. 129 to 131.  
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 The City filed a letter on 5 August 2021 indicating that it would not be filing a 

response to the Motion (C14349). The City further noted that this did not indicate 
support or agreement with the positions put forward by Trans Mountain and that 
“[t]he [Canada Energy Regulator] has previously ruled on similar applications.”  

 The City was subsequently served with the Commission’s 11 August 2021 letter 
inviting interested parties to file notices of intent to participate. That Commission 
letter confirmed that the questions to be determined included consideration of any 
additional tree clearing within Burnaby that Trans Mountain may determine to be 
reasonably necessary for the construction and operation of the Project, as set out in 
paragraphs 3(a) and 5(a) of the Motion. 

 The City did not file a notice of intent to participate in response to the Commission’s 
11 August 2021 letter. Rather, the only submission made by the City regarding the 
Motion was its letter of 5 August 2021. 

 The Commission’s Decision and Order defined the phrase “any additional tree 
clearing within Burnaby that Trans Mountain may determine to be reasonably 
necessary for the construction or operation of the Project” as “Future Tree Clearing.” 
The definition was provided for ease of reference and does not make it new relief. 
The Decision and Order granted the relief requested by Trans Mountain, which was 
referenced in the Commission’s 11 August 2021 letter providing notice and setting 
out the process on the Motion.  

 The City’s own application for review notes that the Motion references “any additional 
tree clearing within Burnaby that Trans Mountain may determine to be reasonably 
necessary for the construction or operation of the Project.”  

 The City may have considered the Future Tree Clearing to be surplusage or ancillary 
to the request pertaining to the 86 trees, but it did not advise the Commission that it 
took that position when it was provided with an opportunity to respond to the Motion.  

 The City had notice of the relief requested and supporting evidence in affidavit form, 
together with confirmation of the specific questions being considered by the 
Commission on the Motion. The City had the opportunity to oppose the Motion and to 
supply evidence to contradict Trans Mountain’s assertions on the City’s track record 
regarding the issuance of tree cutting permits and its willingness to do so in the 
future. The City chose not to do so.   

 
The City’s arguments regarding excess of jurisdiction   
 
The Commission finds that the City’s arguments that the Commission exceeded its 
jurisdiction in issuing the Decision and Order do not raise a doubt as to the correctness of 
the Decision or Order for the following reasons: 
 

 An application for review is not meant to be an opportunity to provide new argument 
that could have been raised earlier but was not.6 The Commission is not persuaded 
to exercise its discretion to consider arguments on a review that the City could have 
made in the original proceeding, in which it expressly chose not to participate.  

 

 

 

 

 
6  See, for example, in OH-001-2014, Review of Ruling No. 11 at page 2 (A61046) and Review of Ruling 

No. 101 at page 2 (A75719). 
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 In any event, the Commission’s Decision substantially addressed the matters raised 
by the City with respect to both the applicability of the constitutional doctrines and the 
limits on Trans Mountain’s discretion.  

 The Commission unanimously noted that the doctrines of paramountcy and 
interjurisdictional immunity require an actual – rather than a speculative or 
hypothetical – conflict or impairment. The Commission also unanimously recognized 
the legitimate right of a municipality to oversee matters of local concern and the 
importance of cooperative federalism. 

 With respect to the alleged lack of limitations on Trans Mountain’s discretion, the 
Decision highlighted section 314 of the CER Act, the Project footprint, applicable 
conditions, and Trans Mountain’s commitments to implement mitigation, monitoring, 
and compensation measures, as well as to notify the City of any Future Tree 
Clearing that it determines to be required.   
 

With regard to notification to the City of Future Tree Clearing, the Commission notes that this 
would allow the City to raise concerns with the Commission in future, if the City disagreed 
with Trans Mountain’s assessment that the additional tree clearing was reasonably 
necessary for construction or operation of the Project.   
 
The City’s submission of new evidence   
 
In its reply submission, the City raises new evidence as a ground for review. Since this 
ground was not identified in the City’s initial application for review of 9 November 2021, the 
Commission considered Trans Mountain’s 7 December 2021 sur-reply even though it did not 
obtain leave to file it. The Commission also considered the City’s final reply of  
8 December 2021.   
 
The City submits that it has issued the only permit for which Trans Mountain has applied to 
clear danger trees, and that it is willing to issue tree cutting permits for the Project. This 
submission does not raise a doubt as to the correctness of the Decision or Order for the 
following reasons: 
 

 The grounds for review set out in subsection 44(2) of the Rules include “changed 
circumstances or new facts that have arisen since the close of the proceeding” and 
“facts that were not placed in evidence in the original proceeding and were not then 
discoverable by reasonable diligence.” The tree cutting permit issued in 2018 and the 
City’s stated willingness to issue tree cutting permits are not changed circumstances 
or new facts. They are evidence that was discoverable by reasonable diligence at the 
time of the original proceeding.  

 Although the grounds articulated in the Rules are not exhaustive, the Commission 
will not allow an application for review to become an opportunity to provide evidence 
that could have been provided at first instance. 

 Trans Mountain makes assertions in its Motion and supporting affidavit regarding the 
City’s past conduct and unwillingness to issue tree cutting permits under any 
circumstances. It was therefore incumbent upon the City to bring any contrary 
evidence forward at the time of the original proceeding held to consider the Motion. 
Natural justice does not require the Commission to insist on a reply from a               
non-participant before making a finding of fact. 
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For the reasons outlined above, the Commission dismisses the City’s application for review 
at the threshold question and upholds its original Decision and Order, in its entirety.   
 
Additional concurring reasons of Commissioner Côté 
  
I concur with the reasons above, including the ultimate conclusion reached that the 
application for review is dismissed at the threshold question. I would, however, supplement 
the reasons provided, with the following additional observations. 
 
In finding that the City has failed to raise a doubt as to the correctness of the Decision,              
I affirm and continue to support the full reasons provided in Dissent on the Decision 
(Dissent) – both in relation to the Additional Tree Clearing, and more significantly with 
respect to the Future Tree Clearing (which the City now seeks to challenge).    
  
I note that the Commission would have benefited from the facts and arguments now raised 
by the City, had they been raised in a timely manner.   
 
In its reply submission, the City makes, among others, the following argument: 
 

It is fundamentally more unfair to determine ‘frustration’ or ‘the impossibility of dual 
compliance’ on parts of the project or future operational matters that have yet to 
occur, and on which no evidence is given, no application was made, and no 
details available to assess. It is impossible for Burnaby to respond to such situations, 
and it is impossible for the Commission to determine that there is no room for ‘dual 
operation’ of municipal and federal interests. It is this part of the Order that requires 
reconsideration.  

   
The City’s arguments with regard to the evidentiary deficiencies on the matter of Future Tree 
Clearing, while slightly more expansive, are consistent with the Dissent and its finding that 
Trans Mountain failed to discharge its onus in this matter. The Majority extrapolated from the 
record on Additional Tree Clearing in order to reach the requested relief for Future Tree 
Clearing; this did not manifest the “restraint” necessary for the correct application of the 
constitutional doctrines.   
 
While the paucity of evidence in relation to Future Tree Clearing may have led the City to 
believe that the Commission would not have made the decision it did, I cannot agree that the 
City could not have responded to these issues, and made the most critical arguments it now 
seeks to advance, in the first instance. In fact, as noted by the City in its submissions of  
6 December 2021, the City’s position and specific points raised are entirely consistent with 
the decision made in Dissent.   
 
Ultimately, I find that the City has not raised any new or undiscoverable facts or critical 
arguments in its application for review that could not have been made in the original 
proceeding. 
 
Yours sincerely, 
 
Signed by 
 
 
Ramona Sladic 
Secretary of the Commission 
 
 
c.c.  Trans Mountain Canada Inc. General Inbox, Email info@transmountain.com
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