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Dear Sander Duncanson: 
 

Trans Mountain Pipeline ULC (Trans Mountain) 
Trans Mountain Expansion Project 
Certificate of Public Convenience and Necessity OC-065 (Certificate) 
MH-005-2021 
Notice of Motion and Constitutional Question dated 2 December 2021 
Process letter 

 
On 2 December 2021, Trans Mountain filed a Notice of Motion and Constitutional Question 
(Motion) [C16404] with the Commission of the Canada Energy Regulator (Commission). 
The cover letter indicates that Trans Mountain copied the City of Burnaby (City) and the 
federal, provincial, and territorial Attorneys General (AGs). 
 
Trans Mountain requests that the Motion be adjudicated expeditiously and in accordance 
with the generic process set down by the National Energy Board (NEB)1 in Appendix 1 of its 
18 January 2018 decision regarding process (Generic Process) [A89357].  
 
The Constitutional Question to be determined, as set out in Paragraph 5 of the Motion, is 
whether: 
 

…the requirement for Trans Mountain to acquire permits or occupancy certificates 
under the City’s Bylaw No. 13658, Building Bylaw 2016 (Building Bylaw), Bylaw No. 
11148, Burnaby Plumbing Bylaw 2000 (Plumbing Bylaw), and Bylaw No. 6494, 
Burnaby Electrical Bylaw 1974 (Electrical Bylaw) for certain work at the Burnaby 
Terminal and Westridge Marine Terminal (Terminal Work) is inapplicable, invalid, or 
inoperative under the doctrines of interjurisdictional immunity and/or federal 
paramountcy. 

 
The permits or occupancy certificates required under the above-mentioned bylaws for the 
Terminal Work are referred to collectively as the “Permits.” 
 
 

…/2 
 
 

 
1  On 28 August 2019, pursuant to the Canadian Energy Regulator Act, the National Energy Board was 

replaced with the Canada Energy Regulator. The National Energy Board’s adjudicative work has been 
transferred to the Commission of the Canada Energy Regulator. 
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In addition to the Constitutional Question which forms part of the Motion, Trans Mountain 
requests that the Commission: 
 

a) grant relief pursuant to Certificate Condition 1 from Certificate Condition 2, insofar as 
it requires Trans Mountain to obtain the Permits; 

b) issue an Order, pursuant to sections 32, 34, and 313(i) of the Canadian Energy 
Regulator Act, declaring that:  

i) the Constitutional Question raised in the Motion is answered in the affirmative; 

ii) sections 4, 7, 9, 16, and 22 of the Building Bylaw are inoperative, invalid, and/or 
inapplicable with respect to the Terminal Work; 

iii) section 8 of the Plumbing Bylaw is inoperative, invalid, and/or inapplicable with 
respect to the Terminal Work; 

iv) section 19 of the Electrical Bylaw is inoperative, invalid, and/or inapplicable with 
respect to the Terminal Work; and 

v) Trans Mountain may proceed with the Terminal Work pursuant to the terms and 
conditions of the Certificate and related orders, notwithstanding the fact that the 
City has not issued the Permits. 

 
At this time, the Commission is setting out the process by which it will review and decide on 
the Motion. As set out on Page 10 of the 18 January 2018 decision regarding process, the 
Commission has the discretion to amend the Generic Process as specific circumstances 
may require. The Commission has decided to exercise its discretion to vary the Generic 
Process in this case. 
 
As the lands at issue are company-owned, the Commission finds service of the Motion and 
process information on the City and AGs to be sufficient.   
 
Interested parties that wish to participate in this proceeding, including the City and AGs (but 
not Trans Mountain), must file a notice of intent to do so on or before 14 December 2021. 
 
Interested parties must indicate in their notice of intent whether their desire to participate 
includes an intention to: 
 

 adduce evidence with respect to the matter and/or provide argument limited to the 
Constitutional Question; or 

 file a letter of comment only (without the option of providing argument).  
 
Interested parties other than the City and AGs must also explain in their notice of intent the 
nature of their interest in the proceeding and how this interest is relevant to the single 
Constitutional Question at issue. 
 
At this time, the Commission plans to receive all argument in writing. The Commission has 
also reserved one oral hearing day, should it be required.  
 
Having decided to vary the Generic Process, the Commission provides the following 
schedule that will apply in relation to the Motion. Once all participants are identified, the 
Commission will issue the List of Participants, which will indicate which interested parties can 
participate and the nature of their participation. 
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Step Event 
Participant(s) 
responsible 

Deadline (3:00 pm 
Pacific time [4:00 

pm Mountain time]) 

1 

File with the Canada Energy Regulator 
and serve on the City and AGs: 

 the Motion 
 supporting evidence 
 a copy of the NEB’s 18 January 

2018 decision regarding process 
(A89357) 

Trans Mountain 
2 December 2021 

(completed) 

2 
Serve on the City and AGs the 
Commission’s 8 December 2021 letter 
setting out the process for the Motion 

Trans Mountain 
Immediately upon 

receipt 

3 
File confirmation of service required in 
Step 2 

Trans Mountain  10 December 2021 

4 File notices of intent to participate 
The City, AGs, and 
any other interested 

parties2 
14 December 2021 

5 Issue the List of Participants Commission 16 December 2021 

6 
File response to the Motion, including 
supporting evidence, and serve all other 
participants 

Confirmed participants 
(other than Trans 

Mountain) 
23 December 2021 

7 File letters of comment 
Confirmed participants 

(other than Trans 
Mountain) 

23 December 2021 

8 
File reply, including any reply evidence, 
and serve all other confirmed 
participants 

Trans Mountain 5 January 2022 

9 File written argument 
Trans Mountain and 

confirmed participants  
12 January 2022 

10 
Oral hearing (if the Commission deems 
it to be necessary) 

To be determined 28 January 2022 

 
 
 
 
 
 

 
2  As mentioned in this letter, interested parties must indicate how they desire to participate. Interested 

parties other than the City and AGs must also explain the nature of their interest in the proceeding and 
how this interest is relevant to the single Constitutional Question at issue. 
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How to file documents 
 
Any document filed in relation to the Motion must refer to file number  
OF-Fac-Oil-T260-2013-03 61. 
 
Each filing must be addressed to the Secretary of the Commission: 
 

Secretary of the Commission 
Canada Energy Regulator 
Suite 210, 517 Tenth Avenue SW 
Calgary, AB   T2R 0A8 

 
All filed documents must be in PDF format, with all pages numbered consecutively.  
 
The Canada Energy Regulator’s preferred method of filing is online through its e-filing tool, 
which provides step-by-step instructions. If unable to file a document through the e-filing tool, 
it may be filed (in PDF format, and under 10 MB) by email at secretary@cer-rec.gc.ca.  
 
Required service on other persons can be effected by including their email addresses as 
“courtesy copies” at Step 7 of the e-filing process, or by forwarding those persons (by email) 
a filing receipt or other notification of a filing made.  
 
For any questions, please contact a Process Advisor by phone at 1-800-899-1265 (toll-free), 
or by email at TMX.ProcessHelp@cer-rec.gc.ca.  
 
Yours sincerely, 
 
 
Signed by 
 
Jean-Denis Charlebois 
Secretary of the Commission 
 
 


