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I.

INTRODUCTION

1.

The Explorers and Producers Association of Canada (“EPAC”) was founded in 1986 and

represents approximately 140 member companies in the upstream exploration and production
segment of the Western Canadian Sedimentary Basin (“WCSB”) across British Columbia, Alberta,
Saskatchewan and Manitoba. EPAC members range in size from micro-cap entrepreneurs to
producers with market cap values near $5.0 billion and collectively produce over 500,000 barrels
per day of crude oil and liquids, representing about 40% of total conventional (i.e. non-oil sands)
production in Canada. EPAC members invest billions of dollars each year in Western Canada
drilling new wells and operating tens of thousands of producing wells and related gathering
systems and facilities. This investment underpins the economy and communities across Western
Canada and sustains the payment of royalties, taxes and land rentals to three levels of government
and private landowners.
2.

Most EPAC members are not shippers on the Canadian Mainline, as they typically sell

their oil and liquids production upstream of the Enbridge Mainline (“Enbridge Mainline” or
“Mainline”) to refiners, marketers and aggregators who utilize the Mainline’s common carrier
service. EPAC’s members will be directly and negatively affected in the event that the Enbridge
Pipelines Inc. (“Enbridge”) Application to the Canada Energy Regulator (the “Commission” and
“CER”) is approved.
3.

The Mainline is Western Canada’s dominant pipeline, transporting 70% of total oil and

liquids volumes produced. Western Canadian oil production, and the growth of that industry, has
for seventy years been based on having access to uncommitted transportation service on the
Mainline governed by the “common carriage” provisions set forth in Section 239(1) of the
Canadian Energy Regulator Act. WCSB producers have secured investor support for their
companies, built facilities and structured their business models relying in part on the common
carrier nature of the Mainline, and have financially supported the growth and expansion of the
Enbridge Mainline over its seven decade history as Enbridge enjoyed a strong rate of return on its
investment in the Mainline.
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4.

The Application before the Commission to convert the Mainline from 100% uncommitted

capacity to 10% uncommitted capacity is a major and destabilizing event. It is highly likely to
weaken WCSB crude oil price and lower the netbacks received by producers, and has the potential
to block many upstream producers from accessing the Mainline. Lower prices will necessarily
mean weakened economic viability for producers, shrinking investment in Western Canadian
communities and declining royalties and tax payments to government.
5.

At a time when oil and gas producers in the WCSB are struggling with poor commodity

prices that have been made worse by the COVID pandemic, a bleak investment outlook and
devastating job losses in which chronic lack of pipeline export capacity has played a major role,
Enbridge’s Application is ill-timed, opportunistic and self-serving.
6.

No new service, markets or transport capacity is contemplated by this Application. Instead,

Enbridge is attempting to lock in 90% of the transportation capacity on the Mainline under longterm contracts while it enjoys a dominant market position and producers have no practical,
economic alternatives as other pipeline systems are contracted and/or fully utilized, rail is
expensive and has long lead times, and the construction and in-service dates of new export
pipelines is highly uncertain.
7.

EPAC opposes the Application, and notes that the Application is opposed by WCSB oil

production companies who together produce the majority of crude oil and liquids in Western
Canada.
8.

EPAC’s evidence is submitted by Mr. Tristan Goodman, President of EPAC and Ms. Jackie

Forrest with EPAC’s Board of Governors. EPAC’s evidence provides clear and compelling
reasons why it is not in the Canadian public interest to approve this Application.

II.

EXECUTIVE SUMMARY

9.

EPAC’s position with respect to this Application is that it is contrary to the public interest

to convert the Mainline from 100% uncommitted capacity to 10% uncommitted capacity.
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10.

Proposing a change to contract service with no new or expanded facilities on a pipeline

carrying 70% of crude oil production from the WCSB at a time when pipeline capacity is in short
supply and no alternative options are available, is a market altering event with the potential for
severe negative price consequences to producers and governments.
11.

The Enbridge Mainline is Canada’s dominant export artery transporting 70% of the

nation’s crude oil and liquids, most of which is exported to the United States. Canada has grown
to become the world’s fifth largest producer of crude oil and the large volumes transported on the
Mainline are the major reason why crude oil and liquids have risen through the years to become
Canada’s number one export by value and largest positive contributor to the nation’s balance of
trade. The Canadian public interest is the central issue in determining whether this Application
should be approved.
12.

Ensuring that the crude oil and liquids produced and exported from Western Canada realize

the highest possible market value is of critical importance to the citizens of the provinces that own
the resource, to the oil producers of the WCSB and their investors, to the communities who depend
on that investment and to the municipal, provincial and federal governments who rely on the taxes
and royalties paid by the upstream oil and gas industry.
13.

These interests are the Canadian public interest and far outweigh the commercial interest

of Enbridge, whose fear of competing pipelines is highly exaggerated and not supported by its own
throughput forecasts, and whose Application to reduce open and uncommitted transportation
capacity on the Mainline from 100% to 10%, without offering new capacity or services to new
markets, is self-serving and opportunistic.
14.

These public interests also far outweigh the objectives of the small group of mostly US

based refining and allied interests that support the Application, that seek to acquire control for the
next two decades over 90% of the transportation capacity on the Mainline thus giving them ability
to lower the price that WCSB producers receive for their crude oil.
15.

Now is not an appropriate time for contracting any amount of the Enbridge Mainline. The

following circumstances would need to exist before considering whether even a small level of
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contracting on the Enbridge Mainline would be reasonable and would comply with the common
carrier requirements of the Canadian Energy Regulator Act and be otherwise in the public interest:
a.

Full certainty on greenfield export pipelines and Mainline capacity (Line 3 and Line
5). A proposal for Mainline contracting cannot be considered until it is completely
certain that there will be excess export pipeline capacity from the WCSB over the
long-term.

b.

Improved and proven verification and nomination procedures that allocate spot
capacity fairly to all shippers. The current rules discriminate against Canadian
upstream producers, enabling other types of shippers to get a greater share of the
capacity. A situation that would be made worse by Mainline Contracting (see
detailed arguments in “Background and Analysis, PART 2: Discrimination issues
with the Enbridge Mainline nomination and verification procedures that are made
worse by contracting” and “PART 3: Contracting is expected to depress Western
Canadian crude oil prices.”)

c.

An offering that does not discriminate against upstream Canadian producers for
holding firm capacity, by providing transportation to a liquid hub that has less
onerous downstream verification requirements and more optionality, such as
Cushing, Oklahoma. Without such firm capacity, crude oil buyers will continue to
have market power over upstream Canadian oil producers, and that market power
would only be exacerbated if the Application were approved.

III.

BACKGROUND AND ANALYSIS

PART 1 - Canadian Public Interest
16.

The Commission may make orders with respect to all matters relating to pipeline traffic,

tolls or tariffs. 1 The basic principles underlying all pipeline traffic, tolls or tariffs are that:

1

The Canadian Energy Regulator Act S.C. 2019, c. 28-s. 10, 226
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a.

all tolls must be just and reasonable; 2

b.

there must not be unjust discrimination in tolls, service or facilities against any
person or locality; 3 and

c.

a company operating a pipeline for the transmission of oil must, according to its
power, without delay and with due care and diligence, receive, transport and deliver
all oil offered for transmission by means of its pipeline. 4 (This principle is known
as the common carriage principle.)

17.

In exercising its jurisdiction over pipeline traffic, tolls and tariffs , the legislation provides

that the Commission has full and exclusive jurisdiction to inquire into, hear and determine any
matter if the Commission considers that the circumstances may require the Commission, in the
public interest, to make any order or give any direction. 5
18.

Although witnesses on behalf of Enbridge were vague about how “public interest” should

be defined, or where it could be found among the cross border relationships knit together by the
Mainline, the NEB has provided guidance on what constitutes the Canadian public interest in the
US-Canada cross-border context. The Sumas decision 6 involved a project to build a natural gas
fired power plant on the Canadian side of the BC-Washington state border which would sell its
electric power output entirely to consumers in the United States. In Sumas the NEB stated:
The Board has described the public interest in these terms:
The public interest is inclusive of all Canadians and refers to a balance of
economic, environmental, and social interests that changes as society's values and
preferences evolve over time. As a regulator, the Board must estimate the overall
public good a project may create and its potential negative aspects, weigh its
various impacts, and make a decision.
As a federal tribunal, the Board must focus on the overall Canadian, or national, public
interest. Various decisions of the courts have established that a specific individual’s or

2

The Canadian Energy Regulator Act S.C. 2019, c. 28-s. 10, 230
The Canadian Energy Regulator Act S.C. 2019, c. 28-s. 10, 235
4
The Canadian Energy Regulator Act S.C. 2019, c. 28-s. 10, 239(1)
5
The Canadian Energy Regulator Act S.C. 2019, c. 28-s. 10, 32(c)
6
Sumas Energy 2, Inc., EH-1-2000, March 2004 (“Sumas”)
3

8

File Number OF-Tolls-Group1-E101-2019-02 02
Evidence of EPAC
locale’s interest is to be weighed against the greater public interest, and if something is in
the greater public interest, the specific interests must give way. 7…
The Board’s analysis of the benefits of the IPL and the Power Plant lead to the conclusion
that the benefits accruing to Canadians from the IPL and Power Plant are, for the most
part, insubstantial or diffuse…
As discussed in Chapter 2 of these Reasons, as a federal tribunal, the Board must focus on
the overall Canadian, or national, public interest. Various decisions of the courts have
established that a specific individual’s or locale’s interest is to be weighed against the
greater public interest, and if a project is in the greater public interest, the specific interests
must give way. However, in this situation, where the benefits of the proposed IPL and
associated facilities are not substantially in the greater Canadian public interest, the
specific locale’s interest has more weight than would otherwise be the case. Overwhelming
community opposition to the IPL and Power Plant, while not determinative, is not
irrelevant. This is particularly so in this proceeding, where there is an absence of support
for the IPL and Power Plant from industry, commercial interests, elected officials,
governments or other community representatives, whether national, local or otherwise; no
compelling evidence of significant benefits of the IPL and Power Plant to the Canadian
public interest generally; and where the burdens of the IPL and Power Plant would be
borne almost exclusively by these local and regional communities. Though also not
determinative, the Board notes that no party to this proceeding, other than SE2, submitted
evidence or argument that any aspect of either the IPL or the Power Plant would be in the
Canadian public interest.
After considering all of the evidence, taking into account all relevant factors, and
identifying and weighing the benefits and burdens in Canada of the IPL and Power Plant,
the Board has concluded that, on balance, the burdens of the IPL outweigh the benefits. As
a result, the Board is unable to come to the conclusion that the IPL is in the Canadian
public interest and is and will be required for the present and future public convenience
and necessity. 8
19.

The NEB decision in Sumas provides relevant guidance on the Canadian public interest in

the context of the current Application. Based on the NEB’s comments and conclusions in Sumas,
the Application to convert the Mainline from 100% open access to 10% open access is contrary to
the Canadian public interest. It is Canadians that will bear the burdens that will result from
Mainline contracting whereas the benefits will flow largely to US based refinery owners and
Enbridge.

7
8

Sumas, p. 9
Sumas, p. 96-97
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20.

Approval of the Application will clearly benefit Enbridge by securing long term

transportation commitments on the Enbridge Mainline before competitor pipeline capacity
emerges.
21.

Approval of the Application will also benefit a small group of refiners and allied interests,

primarily based in the United States, by transferring long-term control over transportation and
market access on Canada’s dominant energy export pipeline to this group.
22.

The Application is opposed by EPAC and its members, because, if approved, it will reduce

market optionality for Canadian producers, transfer pricing power to downstream buyers, depress
prices for upstream producers and impair the viability of future investment in the WCSB.
23.

Crude oil and petroleum liquids are Canada’s top export by value. The views of the

companies who invest billions of dollars each year in resource development in Western Canada,
provide well paying employment to hundreds of thousands of Canadians, pay billions of dollars
annually in royalties, taxes and land rentals, and who have contributed to building Canada’s
number one export industry, should be given considerable weight in assessing the Canadian public
interest in the context of the subject Application. EPAC’s members develop and produce 40% of
Western Canada’s non-oil sands ‘conventional’ crude oil. They have concluded that this
Application will be highly detrimental to their ability to access pipeline transportation capacity
and negatively impact the price they receive for their product. These conclusions constitute
compelling evidence that the Application is not in the public interest.
24.

Figure 1 illustrates that support for the Enbridge Application is dominated by US based

refiners or shippers with ownership interests in or access to refineries in the United States.
Opposition to the Application is concentrated among upstream Canadian oil producers.
Figure 1: Enbridge Mainline Contracting Stakeholders based on January 2020
Comment Letters & Enbridge Application Support Letters
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25.

The Canadian producers who are opposed to and concerned by the Enbridge Application

represent approximately 60% of the total volume of crude oil and liquids produced from the
WCSB, a volume that is 1.3 times greater than the amount of oil shipped by Enbridge’s supporters
(companies that have provided letters of support for Enbridge’s firm service represent 75% of the
crude oil volume transported on the Canadian Mainline). 9 Many of these Canadian producers,
while not “shippers” on the Mainline, are nevertheless substantially adversely affected by any
reduction of transportation options that will impair their market access and the price of the crude
oil and liquids that they produce.
26.

It should also be noted that a large majority of historical shippers on the Enbridge Mainline

do not support the Application. For example, out of 47 shippers on the Mainline in 2019, only 12,
or 25.5% agreed to Enbridge’s firm service proposal by indicating their support to the CER. 10
27.

While EPAC did not conduct an analysis of the proposed toll level, information requests

in this proceeding indicate that Enbridge’s proposed fee for moving crude oil is above what should
be expected and is not transparent. This should concern every stakeholder since higher

9

C03831-2_Updated_Appendix_4_-_Shipper_Support_Letters_-_A7C1T3 updated with new information from C099092_Enbridge_Response_to_CER_IR_No._5_-_A7L0G1 (1) PDF page 27 and 96
**fraction based on 2019 estimated production level
10

C08985-6_CER_IR_4.5_Attachment_-_Summary_of_Stakeholders_Involved_in_Negotiations_-_A7J5I1
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transportation costs will translate into lower Western Canadian oil prices. To illustrate, if the
Mainline toll were to increase by $US 1.00/B, then all else equal, the Edmonton price that
producers would receive would decline by $US 1.00/B. Lower prices are clearly not in the public
interest.
PART 2 - Discrimination issues with the Enbridge Mainline nomination and verification
procedures that are made worse by contracting
28.

The Enbridge Mainline verification rules are unique from other pipelines. Each month,

shippers ‘game’ the system by nominating more oil than they to intend to ship. These two related
issues, verification and over-nomination, discriminate against Canadian upstream oil producers
and this problem will only get worse if Enbridge’s Application is granted.
Why Enbridge Mainline verification procedures are unique
29.

Before Enbridge will agree to transport crude oil on the Mainline, they require verification

that the supply is available and that a downstream facility has agreed to receive the oil. The
Enbridge verification procedures are unique, and are much more stringent than other pipelines.
The NEB March 2019 Report (NEB’s Report) titled “Optimizing Oil Pipeline and Rail Capacity
out of Western Canada” described the unique procedures on Enbridge Mainline, including
requiring affidavits and certificates executed by corporate officers.
Enbridge uses three types of verification on the Enbridge Mainline. First, supply is verified
by requiring each shipper to submit a certificate, executed by an officer of the shipper
company, confirming that the shipper has the capability and intent to tender each crude
type and volume, and that the nomination has not been inflated to factor in apportionment.
Second, volumes must be verified by the connecting upstream facility. Third, each
downstream destination facility must submit monthly verification affidavits, attesting that
it is capable of receiving, and intends to receive, the crude oil volumes nominated to it. 11

11

NEB, March 2019 “Optimizing Oil Pipeline and Rail Capacity out of Western Canada” (PDF Page 11)
http://www.neb-one.gc.ca/nrg/sttstc/crdlndptrlmprdct/rprt/2019ptmzngcpct/index-eng.html
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30.

Other pipelines do not have such strict downstream verification requirements. According

to the NEB Report, Express does not have destination verification. Trans Mountain requires
downstream verification, but will accept a certificate executed by the shipper’s executive as an
alternative. Keystone only requires the downstream verification when it has reasonable grounds to
do so.
31.

It is clear that Enbridge’s verification requirements are much more rigid than other

pipelines. Enbridge admitted this in their evidence, stating that: “Enbridge DSV [Destination
Verification Procedure] is specific to the unique physical attributes and operational complexities
of the Enbridge Mainline. As such, Enbridge is not aware of any contract pipeline that has
identical destination verification requirements”. 12
32.

Enbridge has strict rules for the Mainline because the pipeline is not a bullet pipeline to a

flexible, liquid market receiving hub. Instead, oil that enters the inlet of the Enbridge Mainline
must be shipped to a specific buyer and destination facility (a named refinery or downstream
pipeline). In contrast, other Canadian export pipelines deliver crude oil to liquid trading hubs
(Wood River, Patoka, or Cushing). These are destinations with numerous buyers and sellers, large
commercial tank farms for storage, and multiple downstream pipeline outlets. These locations
provide immense optionality at the destination, and this greatly reduces the risk to the pipeline
company that the transported oil cannot be received at the terminus. In contrast, the Enbridge
Mainline system offers no flexibility. The destination must be known precisely before the crude
oil is accepted for transportation.
33.

This lack of flexibility makes the Mainline unique from other pipelines. The need for

stringent downstream verification before a shipment can be accepted gives refiners greater market
power and disadvantages producers from becoming shippers. This dynamic is a source of serious
concern when considering contract carriage for the Mainline.

12

C07660-2_Enbridge_Response_to_Suncor_IR_No._1_-_A7H5S1 (PDF Page 103)
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Downstream verification problems if upstream producers were to hold contracted capacity
34.

The downstream verification rules severely disadvantage upstream producers from holding

Mainline firm service. If the Application is approved and assuming an upstream producer holds
firm service, they would first have to obtain verification from a downstream facility (typically a
refiner) that they will receive the crude oil before the producer would be allowed to ship their
volumes on the Mainline. If the upstream producer cannot obtain this verification from the refiner,
they would not be able to utilize their firm transportation. The refiner – who would know that the
producer has limited other options and faces a fee equivalent to 90% of the Mainline firm service
toll if they cannot secure the downstream verification – can take advantage of the situation and
offer a much lower price for the producer’s crude oil.
35.

One solution to fix the serious competitive disadvantage that would be faced by upstream

producers in holding firm capacity, is if their firm service terminated at a liquid trading hub, such
as Cushing, Oklahoma. Cushing provides optionality for the producer, providing many more
buyers and sellers, as well as large storage facilities ready to take delivery and provide the required
downstream verification. In this case, if the Midwest refiner refused to pay the upstream producer
a fair price, the upstream producer would have an alternative market option. However, Enbridge
has made no such proposal.
36.

In EPAC’s discussions with Enbridge about the offering, EPAC asked that firm capacity

be offered with Cushing as a destination. The Enbridge Application does not offer Cushing as a
service haul destination. Offering a liquid trading hub as a destination would not make the
Enbridge offering acceptable from a public interest perspective, but it would at least allow more
optionality to WCSB producers to hold firm transportation.
Mainline over-nomination and issues of shipper discrimination
37.

Because of the chronic shortage of pipeline capacity ex-WCSB, shippers on the Enbridge

Mainline ‘game’ the rules to nominate as much spot capacity as possible, so that they can secure
the largest amount of valuable and scarce pipeline capacity.
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38.

Over the past several years, the volume of nominations on the Mainline has greatly

exceeded its capacity. In 2019, nominations averaged approximately 1.7 times the throughput of
the Mainline. 13 COVID provided only a brief respite from apportionment. With Canadian
production still down 14% in July 2020 compared with pre-COVID output levels, 14 heavy oil
apportionment on the Mainline returned. 15
39.

The following illustrative examples demonstrate how the current rules for allocating spot

capacity on the Mainline cause such excessive amounts of over-nomination, and why the rules
discriminate against upstream oil and gas producers.
Example 1 - Midwest Refiner Shipper: Producers are forced to sell their production at
the inlet to the Mainline to refiners who are shippers (for operational efficiency and because
of downstream verification requirements that disadvantage producers from becoming
shippers). To make a nomination, a refiner must first enter into a supply agreement with a
producer to prove it has oil to ship. Assume that a 100,000 B/d Midwest refiner nominates
volumes to feed their refinery, along with 60,000 B/d to fill their tank farm. The refiner
only intends to feed their refinery; however, they include the tank farm so that they can
nominate more capacity than they intend to ship. To make the nomination, they must first
enter into supply contracts with producers for 160,000 B/d. The agreement occurs in the
first few weeks of the ‘index trading cycle’ the month before the actual crude oil shipments
occur (for example trading for November delivery occurs in the first few weeks of
October).

Once Enbridge has received all nominations, they announce the level of

apportionment. In this example, the refinery learns that the 160,000 B/d nomination is now
reduced to 96,000 B/d (40% apportionment). The refiner then informs the producer, that it
must now cancel the contracts for 40% of the crude oil that it had previously agreed to buy
in the next month. With no buyer, the upstream producer is now forced to sell 40% of their

13

Calculated using average 2019 apportionment data for light and heavy oil of 40% from
C06801-19_CER_IR_1.11.a.2_Attachment_-_Enbridge_Mainline_Apportionment_-_A7G3F8 and 2019 average long haul
throughput of 2705 KB/d for Long and Medium haul from
C06801-20_CER_IR_1.11.a.3_Attachment_1_-_Enbridge_Mainline_Throughputs_-_A7G3F9
14
IEA Monthly Oil Market Report, October 2020 (comparing Canadian July 2020 production to December 2019).
15
Enbridge Q3 2020 Conference Call 6 November 2020 “We do see very strong demand for heavy. We're significantly
apportioned this month, and we've been apportioned since July.” https://www.fool.com/earnings/calltranscripts/2020/11/06/enbridge-enb-q3-2020-earnings-call-transcript/
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production outside of the month’s normal trading cycle. This period is called the ‘post
apportionment market’. There is typically a lower price for crude oil in the
post-apportionment market than the normal index trading cycle. For example, for deliveries
between February and November 2018, the post-apportionment price for WCS was $US
6.47/B lower than the price for WCS sold during the index trading cycle (see Figure 2). 16In
2019 the post-apportionment price discount was smaller, but this period was not ‘typical’.
The discounts were diminished by the Alberta government’s temporary curtailment policy.
In 2021, post-apportionment discounting could return, as Canadian oil supply is expected
to reach pre-COVID levels 17 and the Alberta government has stopped curtailment.
Figure 2: Index vs Post Apportionment Crude Oil Pricing (WTI – WCS
Differential); Month of Delivery; February 2018 to December 2019

Example 2 - Integrated Producer: Assume that an integrated producer of 100,000 B/d
in Alberta has a 50,000 B/d refinery in the Midwest (including an associated tank farm)
and 50,000 B/d of contracted capacity on the Keystone pipeline. Under the existing
nomination and verification rules, this integrated producer can nominate all 100,000 B/d
of their production to the Enbridge Mainline. They can secure the necessary downstream

16
17

EPAC calculated using daily trades data from CalRock Brokers Inc.
IEA 2020 November Oil Market Report, outlook for Canada Oil Supply to reach 2019 levels by H2 2021.
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verification in making the nomination because of the assets they own (the Midwest refinery
and its associated tank farm), even though they only intend to ship 50,000 B/d down the
Mainline (the amount of their production remaining after satisfying the Keystone
contracted pipeline capacity). After apportionment, their 100,000 B/d nomination is
reduced to 60,000 B/d (40% apportionment). They now have more pipeline capacity than
they require. They can ship 50,000 B/d of their own production on the Mainline and
purchase 10,000 B/d of stranded crude oil from the local ‘post apportionment’ market at a
discounted price to fill the rest of their nomination. They can profit by selling the extra
10,000 B/d to consumers in the Midwest who lack pipeline capacity. The stranded crude
oil is most often the barrels that were returned to upstream producers when 40% of their
supply contracts were cancelled due to apportionment (see Example 1 above).
40.

These illustrative examples explain how discrimination against upstream producers occurs.

First, because of the downstream verification requirements it is difficult (if not impossible) for
producers to become shippers. Even if they were shippers, without assets, such as tank farms,
refineries and downstream pipeline contracts, upstream producers do not have the same advantages
for obtaining the scarce pipeline capacity. Because of this situation, upstream producers are forced
to sell a portion of their crude oil production on the discounted post apportionment market, to
refiners, marketers and integrated producers who have ‘gamed’ the system to obtain a large share
of the pipeline capacity.
41.

The NEB’s Report acknowledges these serious issues, and concludes that the chronic

over-nomination on the Enbridge Mainline system “has contributed to some western Canadian
producers selling their crude oil at depressed prices. When shippers over-nominate to pipelines,
apportionment is exacerbated”. 18 The report also recognized the advantage that certain types of
shippers have, saying that “under current verification procedures, integrated producers and
shippers who own or have contracted storage and refining capacity have greater ability to acquire

18

Source: Page 13 NEB “Optimizing Oil Pipeline Capacity and Rail out of Western Canada”, March 2019
http://www.neb-one.gc.ca/nrg/sttstc/crdlndptrlmprdct/rprt/2019ptmzngcpct/index-eng.html
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pipeline capacity. Over nominations may result in producers selling their crude oil at reduced
prices”. 19
42.

The NEB also stated that a potential solution would be to improve verification procedures

and that “nomination and verification procedures should…ensure that no company has a
disproportionate advantage or disadvantage in acquiring pipeline capacity under the
procedures”. 20 The Minister of Natural Resources responded to the NEB’s Report, asking that
the verification procedures for accessing space on the pipeline be improved, instructing his
officials to start a task team led by Natural Resources Canada in partnership with Alberta and
Saskatchewan, and working closely with the NEB. 21 Regrettably, to EPAC’s knowledge, this task
team has not yet been formed. It would have been useful and relevant in consideration of the issues
in the present Application if the CER had the benefit of a detailed assessment of the current
verification procedures on the Mainline, and recommendations for improvement, as requested by
the Minister of Natural Resources in 2019.
43.

Pipelines under CER jurisdiction, such as the Mainline, must have tariffs that are approved

by the Commission. The Commission must determine that terms and conditions of service are just
and reasonable. Nomination and verification, as part of the tariff, are in place to help satisfy
common carriage requirements. Unfortunately, the current Mainline nomination and verification
procedures unjustly discriminate against upstream oil and gas producers without downstream
assets, including the EPAC producers. Contracting 90% of the Mainline would make these known
issues much worse. If shippers with storage or refining assets continue with the same nomination
strategies as now, they would obtain the vast majority of the tiny wedge of spot capacity that would
remain after contracting. The apportionment of spot capacity would reach 83%! This would
drastically exacerbate the disadvantages for WCSB producers associated with apportionment by
taking away practically all of the spot capacity available on the Mainline. See detailed arguments

19

Source: Page 13 NEB “Optimizing Oil Pipeline Capacity and Rail out of Western Canada”, March 2019
http://www.neb-one.gc.ca/nrg/sttstc/crdlndptrlmprdct/rprt/2019ptmzngcpct/index-eng.html
20
Source: Page 15 NEB “Optimizing Oil Pipeline Capacity and Rail out of Western Canada”, March 2019
http://www.neb-one.gc.ca/nrg/sttstc/crdlndptrlmprdct/rprt/2019ptmzngcpct/index-eng.html
21
Letter from Minister Sohi to NEB, March 2019
https://www.nrcan.gc.ca/sites/www.nrcan.gc.ca/files/Response%20Min%20NRCan%20EN.pdf
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in “Background and Analysis, PART 3: Contracting is expected to depress Western Canadian
crude oil prices.”
PART 3 - Contracting on the Mainline will depress Western Canadian crude oil prices
44.

In its Application, Enbridge’s expert witness, Mr. Neil Earnest, expresses the view that

Mainline contracting will not decrease the price of Western Canadian crude oil, and instead it
could “significantly increase Western Canadian crude prices for a period of time [the first
four years]”.22 EPAC strongly disagrees with this opinion. Contracting would be disastrous for
Canadian upstream oil producers, and other stakeholders, such as provincial governments and their
citizens, who would receive less royalty revenue for their oil resources due to depressed oil prices.
45.

The refiner’s objective is always to obtain crude oil at the lowest possible price. Mainline

contracting provides these refiners even greater leverage to drive down oil prices. By granting
refiners greater market power over upstream producers and by blocking upstream producers from
accessing spot capacity, approval of the Application would inevitably lead to a depressed Western
Canadian oil price.
Contracting 90% of the Mainline would shift the market power to the crude oil buyers,
dominantly US refiners
46.

While far from perfect, during the index trading cycle (the first few weeks of trading) the

100% spot capacity is a critical factor in restraining the market power of refiners over upstream
producers.
47.

With 100% spot capacity, refiners are not “guaranteed” pipeline capacity each month. As

already explained, to secure capacity on the Mainline, shippers (who are 88% refiners and
integrated producers) 23 must enter into a supply agreement with a producer. Shippers ‘game’ the
system and nominate more then they intend to ship, to obtain as much pipeline capacity as possible.

22

C03823-9_Appendix_7_-_Evidence_of_Neil_Earnest_-_A7C1I9 (PDF page 22 for 4 years and page 24 for potential to
significantly increase price)
23
C06801-22_CER_IR_1.11.a.3_Attachment_3_-_Enbridge_Mainline_Throughputs_by_Shipper_Type (used data to
calculate the combined shipments for long, medium and short haul for the first 3 months of 2020)
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48.

While crude oil buyers still enjoy the greatest advantage from the current verification rules,

the over-nominations during the two-week index trading cycle do provide some benefit to
upstream oil producers. Refiners have to compete with each other to secure enough supply
contracts to satisfy the over-nomination requirements in the two -week period (i.e. they purchase
more crude oil than they intend to ship). The over-buying creates some urgency for refiners to
enter into supply contracts with producers (if not, other refiners could obtain the supply contracts
needed to secure pipeline capacity). This competitive pressure helps to level the playing field
between refiners and Canadian oil producers, forcing refiners to offer competitive prices to
producers within the trading cycle to secure supply.
49.

This position would be negatively impacted if the Mainline is allowed to transition to 90%

contracted service.
50.

First, it is clear that predominantly US refiners and companies with downstream interests

would obtain the majority of firm service on the Mainline given Enbridge’s filed shipper support
letters 24 and Enbridge’s comment that 13 supportive shippers have indicated an interest in
contracting even more than 90% of the system’s contractible crude oil capacity; “the companies
that have provided these [Support] letters currently ship approximately 70% of the crude oil
volume on the Canadian Mainline and have expressed interest in contracting, in aggregate, for an
even greater percentage of the contractible crude oil capacity Enbridge will offer in the open
season” 25
51.

Contracting 90% of the Mainline and leaving only 10% of capacity available on a spot

basis would shift market power in favor of these refiners with negative implications for the WCSB
oil prices. This statement is not theoretical. The phenomenon was observed when Enbridge
implemented a new Supply Verification Procedure for the Mainline on June 1, 2018.
52.

Under Enbridge’s June 2018 Supply Verification procedure, shippers (who were 77%

refiners and integrated producers and 13% marketers at the time) 26 were given a verified allowance

24

C03831-2_Updated_Appendix_4_-_Shipper_Support_Letters_-_A7C1T3
C03823-2_Canadian_Mainline_Contracting_Application_-_A7C1I2 (Page 18 of 86, Paragraph 33)
26
C06801-22_CER_IR_1.11.a.3_Attachment_3_-_Enbridge_Mainline_Throughputs_by_Shipper_Type (used data to
calculate the combined shipments for long, medium and short haul for July 2018)
25
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for shipping on the Mainline that was equal to their historical shipments for the prior 12 months.
This change effectively granted the refiners the equivalent of firm service on the Mainline with
guaranteed access to the pipeline each month. As refiners had secure access to the pipeline
capacity, they took full advantage of the limited alternatives producers had (rail, storage or shutin) by pushing the price down to the seller’s alternative.
53.

After the new Supply Verification Procedure was announced on May 24, 2018, the

Western Canadian Select (WCS) oil price differential started to widen immediately (see Figure 3).
Prior to the change, WCS traded at about $US 15/B less than WTI. By the time the new Supply
Verification Procedures were fully enacted on June 1, the WCS price had fallen by over $US 10/B,
to between $US 25 to 27/B below WTI. Because the new Supply Verification Procedure had such
a large and immediate negative impact on prices, Enbridge cancelled the procedure after only
one day of trading (implemented Friday, June 1 and cancelled on the morning of Monday, June 4).
Figure 3: WCS minus WTI Crude Price Differential (Daily Average;
May 1, 2018 to June 13, 2018)

54.

On June 4, before the new Nomination Procedure was cancelled, WCS averaged $23/B

less than WTI and immediately after it was cancelled the differential to WTI recovered to less than
$US 15/B. Figure 4 shows the specific trades executed during June 4. The price immediately
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jumped up when the Nomination Procedure was cancelled. Leaving no doubt that the policy
change was directly responsible for the price movement.
Figure 4: June 4, 2018: WCS minus WTI Crude Price Differential for Each
Trade

55.

Enbridge wrote to the NEB on June 11, 2018 about this alarming event. The letter was a

response to a complaint filed by BP with the National Energy Board (NEB) on June 6, 2018
regarding the abrupt change to the Supply Verification Procedure. Enbridge described how the
behaviors of market participants immediately and drastically changed once the historical shippers
(dominantly refiners) had secured access to the pipeline capacity with the new procedure:
On Friday June 1, as early trading began for July nominations, shippers began to provide
feedback that behaviours by a number of market participants—such as diverting historical
supply to other markets, dramatically increasing/decreasing prices offered for the
purchase/sale of crude, and rumoured contract cancellations—were causing significant
unforeseen and unforeseeable financial harm for many of Enbridge’s customers. 27

27

A6F1J7 (1) Letter to NEB re Enbridge Response to BP Notice of Complaint
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56.

This behaviour should not be surprising. With refiners having obtained guaranteed access

to the Mainline, they had less pressure to buy crude (hence, cancelling the prior contracts) and
there was less urgency to offer competitive prices (hence, the dramatic drop in price).
57.

Enbridge’s failed 2018 experiment with its Supply Verification Procedures provides

revealing and highly relevant evidence of the destabilizing, unpredictable and negative price
consequences that would entail if the CER approves firm service on 90% of the Mainline’s
capacity in an environment of persistent ex-WCSB pipeline capacity shortages.
58.

The alarming events caused by changes to Enbridge’s Supply Verification Procedure in

June 2018 illustrate the complex relationship between the Enbridge Mainline and its impact on
WCSB oil markets and prices. It is deeply concerning that neither Enbridge, nor other industry
experts and market participants, anticipated the adverse consequences that would occur when the
change was initially proposed.
59.

Enbridge admitted this failure when it wrote in the June 11, 2018 letter to the NEB that

they had consulted with a wide group of stakeholders beforehand:
Enbridge held an industry meeting on May 29, 2018 to describe the details of the
Procedure and had numerous in-person and telephone meetings with shippers and other
affected parties, including producers and downstream refiners. In those initial meetings,
Enbridge received feedback regarding concerns over certain aspects of the Procedure, but
no one had a full understanding of potential pricing impacts, and there was no suggestion
of the magnitude of the price changes to come.” Later they commented that “many
shippers …support Enbridge’s cancellation of the Procedure because they understood the
resulting market behaviours were not what Enbridge and others in industry had expected,
or could have expected, to result from the Procedure. 28
60.

This episode reveals a substantial adverse oil price impact that is likely to occur if 90%

contract carriage for the Enbridge Mainline is approved. The fact that the adverse price impact in
those circumstances was not foreseen by so many also demonstrates that drastic, fundamental

28

Ibid.
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changes like that proposed in the Enbridge Application are very risky with highly uncertain
outcomes.
The known discrimination issues for upstream producers accessing spot capacity could be
made worse by contracting
61.

By drastically reducing the spot capacity from 100% to 10% on the Mainline, the already

serious situation that causes depressed prices and discrimination for upstream Canadian oil
producers, has the potential to become worse. Shippers with storage or refining assets could obtain
a large share of the tiny wedge of spot capacity that would remain after contracting; leaving little
space for other spot shippers that do not have the same advantages for access, such as upstream
Canadian producers. Figure 5 is an illustrative example of a potential scenario that could result
from 90% firm contracting.
Figure 5: Enbridge Mainline: Potential Illustrative Scenario of Apportionment
Levels on Spot Capacity that Could Occur

62.

In Figure 5, the “2019 Average” case, nominations total 4.5 MMB/d or 1.7X higher than

the amount of oil that can actually be shipped in the pipeline. Consequently, all nominations are
apportioned 40%. But not all of these apportioned barrels are real barrels as some are “air barrels”.
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As identified in the NEB March 2019 report, companies with refining assets or storage can
over-nominate.
63.

In Figure 5, the “Change with 90% Contracting” case illustrates how apportionment and

discrimination issues for upstream producers could be exacerbated. Because of the chronic
shortage of pipeline capacity, it is possible that companies with assets could choose to obtain as
much of the highly valued pipeline capacity as possible by nominating the same amount of capacity
as they have historically (maximizing their nominations to both firm and spot capacity under the
unchanged nomination rules).
64.

In this case, and even accounting for the higher flowrate on the Mainline with the Line 3

Replacement complete, nominations to spot could be almost six times higher than the volume of
spot capacity left after contracting, which would cause apportionment of spot to reach 83%. In
this scenario, upstream producers would be almost completely blocked out of the available spot
capacity and would be forced to sell 83% of the barrels intended for the spot capacity on the
discounted post apportionment market.
65.

While what particular strategy refiners would employ under 90% contracting is highly

uncertain, the implications for oil prices are unquestionably negative.
66.

In its response to CER IR 2.3, Enbridge asserts that apportionment levels are very likely to

be reduced by contracting the Mainline because shipper nomination strategies will change. 29 It
also claims that the “Failure to Tender Charge” – the penalty for not shipping the nominated barrels
– will reduce the “air barrel” or over-nominations. 30 EPAC submits that considering the chronic
shortage of WCSB pipeline capacity, this new policy will not change nominating behaviour.
Excess supply and scarce pipeline capacity creates very little risk that shippers will not be able to
fill their over-nominations, with the result that contrary to Enbridge’s position, the Failure to
Tender Charge will have little, if any, practical effect.

29
30

C07648-2_Enbridge_Response_to_CER_IR_No._2_-_A7H5F2 (1) PDF Page 7
Ibid.
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67.

Enbridge claims that over-nomination strategies will change for the better with contracting.

The reality is that shipper behavior towards nominations is highly uncertain and difficult, if not
impossible, to predict. However, whether shippers choose to nominate more or less than before,
either way oil prices are likely to become more depressed compared with the 100% uncontracted
case.
68.

On one hand, shippers could aim to maximize their access to pipeline capacity, including

spot capacity, causing higher apportionment levels and blocking upstream producers from
accessing spot capacity.
69.

Considering that Western Canada’s chronic shortage of pipeline capacity is expected to

persist, it is possible that refiners would continue to be motivated to obtain as much of the high
valued pipeline capacity as possible, including gaming the rules to maximize their nominations to
access as much spot capacity as possible. A continued strategy of over-nomination by refiners is
likely because the current situation of pipe scarcity creates little risk for over-nominating (if a
refiner obtains more capacity than intended, there is ample supply to fill the nomination). Another
reason that refiners could continue with over-nominations is if the open season is oversubscribed.
In this case, refiners may not be successful in obtaining all the firm capacity they need from the
open season to feed their refineries. Consequently, they would continue a strategy of securing as
much spot capacity as possible by over-nominating.
70.

Over-nominations would result in much higher levels of apportionment, lower oil prices,

and discrimination against upstream producers who could be forced to sell as much as 83% of the
oil barrels intended for the spot market on the discounted post-apportionment market.
71.

On the other hand, shippers with firm service could adopt the strategy of leveraging their

market power by reducing their buying to drive down crude oil prices during the index cycle. In
this case apportionment would be decreased. However, oil prices would still be depressed as
clearly demonstrated by the failed June 2018 experiment described earlier, that effectively granted
firm service to historical shippers and caused WCSB oil prices to drop by over $US 10/B.
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72.

The refiner’s objective is always to obtain crude oil at the lowest price possible, and

Mainline contracting would provide them with additional means of driving down price. Under
whatever strategy refiners choose (maximizing nominations to obtain more pipeline capacity or
maximizing negotiating leverage by purchasing less) oil prices would be lower under 90%
contracting than 100% spot capacity.
73.

As noted above, the situation is even more alarming, since history has shown that Enbridge

and other market experts cannot fully anticipate the magnitude of pricing impacts when such
fundamental changes are made. 31
PART 4 - Enbridge’s competitive threat from other pipelines is exaggerated
74.

Enbridge has little risk exposure on its Mainline business if it continues as a 100%

uncommitted pipeline.
Refiners served by the Enbridge Mainline have no realistic alternative sources of crude oil
supply
75.

In its Application and related filings in this proceeding, Enbridge claims that they cannot

predict future flows on the Mainline without contracting, because it is too uncertain. 32 Enbridge
asserts that they face significant competition from all pipelines that exit Western Canada, including
the Trans Mountain Expansion (“TMX”) that transports crude oil to the distant West Coast and
Asian markets. 33 In support of their claim that they face competition in the Midwest and Ontario,
Enbridge outlines the paths that could transport crude oil through the Express/Platte, Keystone,
and Keystone XL (“KXL”) pipelines to the Midwest, Lower Midwest, and Ontario/Quebec
refiners that are also served by the Enbridge Mainline. 34
76.

In contrast to the assertions made in the Application, when presenting to their investors,

Enbridge states something quite different, namely that the refiners served by the Enbridge

31

A6F1J7 (1) Letter to NEB re Enbridge Response to BP Notice of Complaint
C06801-2_Enbridge_Response_to_CER_IR_No.1_-_A7G3E1, see page 64
33
C03823-2_Canadian_Mainline_Contracting_Application_-_A7C1I2, see page 17 of 86, paragraph 28
34
C07648-2_Enbridge_Response_to_CER_IR_No._2_-_A7H5F2 (1) page 125 and related attachment
C07648-8_CER_IR_2.30.c_Attachment_-_Pipeline_Connectivity_to_Refining_Capacity_-_A7H5F8
32
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Mainline have no realistic alternative sources of crude oil supply. See Figure 6, Enbridge’s
April 2020 investor presentation titled “Supplemental Investor Package: Covering Our Resiliency
& Strength.” (Slide 7) where Enbridge states that even in times of crises and potential market
altering events, “the Mainline System connects to ~2 MMB/d of sole sourced supply into PADD II
and >1 MMB/d of downstream contracts delivering into PADD III” and that this sole sourced
supply and downstream contracts “supports consistent demand pull for Mainline and downstream
capacity.”
Figure 6: Enbridge April 2020 Investor Presentation

77.

The practical reality is the Enbridge Mainline faces little competition from other pipelines

for almost the entirety of its historical market, and this will be the case even after the TMX and
KXL pipelines enter service. Refiners in Saskatchewan, the Midwest, Midcontinent and Ontario
have no practical alternative for crude oil supply. While Enbridge claims there are pipelines that
could provide alternative oil supply to these refiners, 35 the alternative pipelines are (1) too small
to substitute for a significant percentage of the Enbridge Mainline’s over 2 MMB/d market and

35

C07648-8_CER_IR_2.30.c_Attachment_-_Pipeline_Connectivity_to_Refining_Capacity_-_A7H5F8
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(2) not economically competitive. It is also worth noting, based on Enbridge’s response to EPAC’s
IR_2, they have almost no knowledge about these systems, which makes their claims of
competitive threats dubious at best. 36
78.

Chicap pipeline. Enbridge asserts that this system could bring crude oil from the

Express/Platte and Keystone systems into the Upper Midwest and Ontario/Quebec. However,
Enbridge confirmed that Chicap’s pipeline capacity is only 360,000 B/d. This is a small fraction
of Enbridge’s large 2 MMB/d market. Further, Enbridge confirmed that the pipeline was only 43%
utilized in 2019. 37 The low throughput on this system proves that there are challenges with this
routing. If it was an economic and viable competitor, it would have high utilization.
79.

Marathon/Maumee – Enbridge asserts that the Marathon pipeline could bring crude oil

from the Express/Platte and Keystone systems into the Upper and Lower Midwest, and into
Ontario/Quebec from Express/Platte. Enbridge confirmed the capacity for the first leg of the
Marathon pipeline was 345,000 B/d (Wood River to Patoka), however, Enbridge did not know the
capacity on the second leg (Patoka to Lima). 38 Enbridge also did not know the capacity of the
Maumee. 39 Recent flowrates were also unknown for both systems. Because of the small size and
the fact that Enbridge knows nothing about them, these pipelines cannot be serious competitors.
80.

Capline Reversal – Enbridge claims this system could provide a supply alterative for the

Valero Memphis refinery. Enbridge does not know the capacity of the line. Further, they confirmed
the pipeline currently flows in the opposite direction. 40
81.

Enbridge has no reliable information or knowledge about the capacity or economics of

these pipelines. It is, at best, pure speculation by Enbridge about the theoretical competitive threat
posed by these pipelines.

36

C08988-2_Enbridge_Response_to_EPAC_IR_No._2_-_A7J5J8 (page 2 and 3)
Ibid
38
Ibid
39
Ibid
40
Ibid
37
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82.

Mr. Neil Earnest of Muse Stancil acknowledged the superior economics of delivering crude

oil from the Mainline compared with these small northbound systems when he was engaged by
Enbridge to support their regulatory Application for the Line 3 Replacement project.
83.

In Mr. Earnest’s January 31, 2017 Testimony and Report titled ‘Line 3 Replacement

Program Market Analysis’ to the Minnesota Public Utilities, he comments on the implications of
greater throughput on the Enbridge Mainline Line 3 Replacement on other pipelines:
The commissioning of the L3R Program will not change the supply volume of Western
Canadian crude oil. However, the L3R Program will influence the transportation modes
and the distribution patterns of Western Canadian crude oil. The effect on transportation
modes is primarily reflected by a decrease in rail shipments, as discussed immediately
above.
Figure 63 provides an overview of the disposition of the incremental throughput of
518 kb/d on the Enbridge Mainline System in 2020. Approximately 60 percent of the
incremental throughput leaves the Upper Midwest via one of five pipelines: Enbridge Line
9, which supplies refineries in Eastern Canada; the Flanagan South, and Spearhead
pipelines, both of which terminate at Cushing; and, the Southern Access Extension and
Mustang pipelines, both of which terminate in southern Illinois at Patoka. About 15 percent
of the incremental throughput is attributable to reductions of rail deliveries to refineries in
Minnesota and the Chicago area, and the balance (25 percent) is due to a decrease in
shipments on northbound crude oil pipelines. These northbound pipelines are: Chicap,
which originates at Patoka and terminates in Chicago; Maumee, which originates in Lima,
Ohio, and terminates in Toledo; and, the BP No. 1 pipeline, which originates at Cushing
and terminates at the BP Whiting refinery in the Chicago area. 41

41

ENBRIDGE ENERGY, LIMITED PARTNERSHIP, MINNESOTA PUBLIC UTILITIES COMMISSION, MPUC
DOCKET NO. PL9/CN-14-916, OAH DOCKET NO. 65-2500-32764, DIRECT TESTIMONY OF NEIL EARNEST,
January 31, 2017, PDF page 83 and 84
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84.

Later in his report, Mr. Earnest, comments specifically on the impact of greater Enbridge

Mainline throughput because of the Line 3 Replacement project, that causes a reduction in the
throughput of the Chicap, Maumee, and BP No. 1 pipelines:
These three are all northbound pipelines that deliver crude oil into the Upper Midwest.
The Chicap pipeline originates in Patoka and the BP No. 1 pipeline originates in Cushing;
both terminate in Chicago. Chicap is capable of transporting both light and heavy crude
oil, whereas the BP No. 1 pipeline is limited to transporting light crude oil. In 2020, the
displaced Chicap volume of 33 kb/d is comprised of Canadian heavy crude oil that was
delivered to Patoka via the Keystone pipeline. The 114 kb/d of crude oil displaced on the
BP No. 1 pipeline is light crude oil from West Texas. The Maumee pipeline originates in
Lima, Ohio, and terminates in Toledo, Ohio, where it is connected to the Toledo and
Detroit refineries. At Lima, the Maumee pipeline can receive crude oil from a Marathon
pipeline that originates in Patoka, or the MidValley pipeline that originates in east Texas.
The total flow rate on the Maumee pipeline is projected to drop by 15 kb/d in 2020 and
shift to a predominately light crude oil slate. 42
85.

Mr. Earnest’s testimony in the Line 3 Replacement proceeding demonstrates that deliveries

via the Enbridge Mainline to the Midwest are economically preferential to the deliveries from
these smaller northbound pipelines, since he predicts that greater flows on the Mainline reduce the
utilization of these smaller pipelines. Larger diameter pipelines enjoy considerable economies of
scale, and as one of the largest pipelines in North America, the Enbridge Mainline has very low
average costs per barrel of throughput. Another economic advantage is Canadian crude oil is some
of the lowest priced in all of North America. Consequently, it is unlikely that these smaller
pipelines delivering from markets with higher prices would ever compete economically with the
Enbridge Mainline for delivering crude oil into the Midwest market, as claimed by Enbridge in
their testimony.

42

ENBRIDGE ENERGY, LIMITED PARTNERSHIP, MINNESOTA PUBLIC UTILITIES COMMISSION, MPUC
DOCKET NO. PL9/CN-14-916, OAH DOCKET NO. 65-2500-32764, DIRECT TESTIMONY OF NEIL EARNEST,
January 31, 2017, PDF page 87
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86.

Enbridge asserts that the TMX also competes directly with the Enbridge Mainline, as it

could serve refiners in the US Gulf Coast via tanker deliveries from the Westridge marine terminal
in Burnaby, British Columbia. 43 To make the journey, crude oil would need to transit from
Burnaby down the west coast of North America by a specific, small tanker made for the Panama
Canal. During the journey, the small tanker (that is less economically efficient than larger tankers)
would pass by major refining centres, including California, that typically pay more for crude oil
than refiners in the US Gulf Coast. The tanker would incur additional charges for passing through
the Panama Canal. For these reasons, it is simply not reasonable from an economic standpoint to
deliver oil from Canada’s West Coast via tanker to the US Gulf Coast. Even though Enbridge
claims this is a competitive threat, they could not confirm if any crude oil has ever been shipped
in this way. 44
Enbridge Mainline has Limited Downside from Not Contracting
87.

It has become clear that TMX will not be fully operational by 2022, and that KXL may

never be built. However, even assuming that both pipelines were to proceed, Enbridge would still
face limited downside in the form of competition if it were to maintain its long-standing status as
a 100% spot capacity pipeline.
88.

In the scenario that both the KXL and TMX expansion project are in operation in 2023

(which seems highly unlikely at this time), and the Enbridge Mainline remains 100% spot capacity,
the contracted pipelines would only fill to their contracted capacity. After that, the Enbridge
Mainline spot capacity would be the next priority for all of the remaining crude oil. This is because
of the Mainline’s advantaged position of being connected “to ~2 MMB/d of sole sourced supply
into PADD II and >1 MMB/d of downstream contracts delivering into PADD III” as noted in
Enbridge’s investor presentation.
89.

In a scenario that both KXL and TMX are constructed, Enbridge explains to their investors

that the Mainline would fill before other third-party spot capacity. See Figure 7 from Enbridge’s
December 2018 Investor Presentation “2018 Annual Investor Day,” which illustrates how

43
44

C07648-2_Enbridge_Response_to_CER_IR_No._2_-_A7H5F2 (1) PDF Page 125
C08988-2_Enbridge_Response_to_EPAC_IR_No._2_-_A7J5J8 PDF Page 3
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contracted capacity on KXL and TMX Expansion fills first, then the Enbridge Mainline, followed
by the other pipeline’s “3rd party spot capacity”. The result is that the Enbridge Mainline spot
capacity will be fully utilized while the other systems will have unused spot capacity.
Figure 7: Enbridge December 2018 Investor Presentation

90.

The evidence of Mr. Neil Earnest, Appendix B lists the Western Canadian Supply to

pipelines and the amount of contracted and uncontracted pipeline capacity assuming KXL and
TMX are operational. 45 In Table 1 and 2, EPAC uses Mr. Earnest’s Appendix B data to calculate
the flows on the Enbridge Mainline in two scenarios: Case 1, assuming that KXL is cancelled and
TMX is in service by 2023; and Case 2, the less likely case that both KXL and TMX are in service
by 2023. Both of these cases are consistent with Enbridge’s assumption that the contracted
pipeline capacity on other systems would fill first, followed thereafter by the Mainline’s spot
capacity.
91.

For Case 1, with no KXL and 100% spot capacity on the Mainline, the Mainline would be

completely full from 2023 to 2030 (see Table 1). The shift to 90% contracted capacity would have
no impact on Mainline flowrates over this time period.

45

C03823-9_Appendix_7_-_Evidence_of_Neil_Earnest_-_A7C1I9 (see page 34 of pdf)
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Table 1: Case 1: No KXL and only TMX in service by 2023: Utilization of
Enbridge Mainline in Uncontracted – 100% Spot Scenario (2023 to 2030)

92.

Case 2 assumes the more unlikely case that both TMX and KXL are in service by 2023

(see Table 2). In this case, Enbridge faces utilizations lower than 90% (the amount they are
proposing to contract in this Application) for only three years, or an average of 150,000 B/d lower
flowrate for three years compared with the proposed 90% contracting case. The Enbridge
utilization rates are similar to those on competing pipelines (TMX Expansion and KXL) during
this three-year period.
93.

It is clear that Enbridge faces almost no harm if the Mainline is not contracted, however

Canadian producers would face grave consequences for as long as 20 years.
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Table 2: Case 2: Keystone XL and TMX in service by 2023: Utilization of
Enbridge Mainline in Uncontracted – 100% Spot Scenario (2023 to 2030)

PART 5 - Addressing Enbridge’s flawed positions
94.

In the Application and responses to various information requests, Enbridge has presented

numerous flawed positions, which are addressed in this section:
•

Enbridge’s incorrect theory that crude-by-rail transportation costs will set the WCSB crude
oil price;

•

The secondary market is not the fix for the access issues caused by contracting; and
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•

Contrary to Enbridge’s position, despite not being shippers of record on the Mainline,
upstream oil producers are critical stakeholders in the CER’s public interest assessment of
the Application.

Enbridge’s incorrect theory on crude-by-rail and crude oil prices
95.

Western Canada has suffered from a chronic shortage of pipeline capacity for several years.

At one point, the pipeline shortage was so acute that Canadian heavy oil priced at $US 49/B below
similar quality crude oils on the US Gulf Coast (average price for the month of October in 2018). 46
To stop these devastating price discounts, the Alberta Government forced the industry to curtail
production at the start of 2019.
96.

The pipeline shortage will continue for the foreseeable future because the ongoing

“pipeline battles” make it increasingly difficult to progress any new pipeline projects in North
America (e.g., TMX and KXL). These battles also threaten operating pipelines, such as Dakota
Access Pipeline (“DAPL”) and Enbridge Line 5.
97.

In the face of pipeline battles that have created transportation bottlenecks and a whipsawed

Canadian oil price, Enbridge’s expert witness Mr. Neil Earnest presents his theory that the price
of Western Canadian heavy crude oil at Edmonton equals its value at the market-clearing point,
which is generally the US Gulf Coast, less the cost of transportation. When pipeline capacity is in
short supply (as has been the case for several years), then the incremental transportation mode is
rail – thus the price at the US Gulf Coast less the rail transportation cost is the price of oil in
Edmonton. He estimates the total rail transportation cost was $US 17.73/B.
98.

This theory may be appropriate for well functioning markets with ample access to rail

transportation capacity for all shippers, but not for markets that face pipeline and rail capacity
shortages. For all of 2018 (before the production curtailment policy was in place), Western

46

Location Price Difference Between Maya Landed in the US Gulf Coast and WCS in Canada. Enbridge data from
C08985-3_CER_IR_4.3_Attachment_-_Market_Clearing_Price_in_the_Secondary_Market_-_A7J5H7
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Canadian heavy oil was discounted on average by $US 25/B compared to similar quality crude oil
in the US Gulf Coast. This is well in excess of Mr. Earnest’s theoretical rail transportation cost.
99.

Figure 8 clearly illustrates that Mr. Earnest’s theory that transportation costs accurately

determine the price of crude oil from Western Canada is not observed in actual data. The actual
data demonstrates the Western Canadian crude oil market and the price setting mechanisms are
very complex and complicated when takeaway capacity is short, and prices are influenced by
numerous factors including supply, demand, pipeline rules, pipeline over-nominations, relative
bargaining power of buyers and sellers, ability to access rail and storage assets as well as the
marginal transportation cost to the clearing market. This shortage of takeaway capacity has
amplified all of these factors causing Western Canadian oil prices to be volatile and suffer from
extremely wide price differentials.
Figure 8: Location Price Difference Between Maya Landed in the US Gulf Coast and WCS in Canada; Monthly
January 2015 to June 2020

100.

For “incremental rail transportation cost” to the US Gulf Coast to act as the price-setting

mechanism for WCSB crude oil, as Mr. Earnest claims, there must be excess rail capacity in place
that is available to all market participants and at all times. Without surplus capacity that is available
to a wide set of market participants, rail will not be the price-setting mechanism.
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101.

The amount of transportation contracts with rail companies is indicative of the amount of

crude-by-rail available to clear the Western Canadian market. Table 3 details the amount of
contracted rail capacity and companies holding these contracts. It must be observed that the rail
contracts are held by a relatively small number of market participants. Consequently, crude-by-rail
is not available to most upstream Canadian oil producers or from all regions of Western Canada.
Table 3: Estimated Contracted Rail Transportation Capacity 47
Volume (B/d)
Imperial (1)

+100,000

Cenovus (2)

120,000

Former Alberta Contracts (3)

120,000

Suncor (4)

30,000

MEG (5)

30,000

ConocoPhillips (6)

50,000

Baytex (7)

11,000

Total Rail Contracts

102.

~ 460,000

Unless contracted rail capacity becomes available to the majority of producers, the buyers

who have secured access to the Mainline by contracting will continue to hold the balance of
bargaining power. They will exercise that power to depress prices to producers who lack access to
rail.
103.

It is doubtful that sufficient rail capacity will ever be built in Canada to offer the market

clearing impact that Mr. Earnest believes is present. It would require billions of dollars of
investment. For example, the Alberta government invested $3.7 Billion to secure only 120,000 B/d

47

Sources: (1) https://www.cbc.ca/news/canada/calgary/imperial-oil-results-fourth-quarter-profits-1.5447530
(2) https://globalnews.ca/news/6543149/cenovus-ramps-crude-by-rail-volumes-to-120000-bpd-without-provincial-contract
s/
(3) https://www.reuters.com/article/us-canada-crude-railways-idUSKBN2052I1
(4) https://www.spglobal.com/platts/en/market-insights/latest-news/oil/103119-suncor-meg-cenovus-eye-more-oilshipments-as-alberta-offers-crude-by-rail-incentive
(5) https://www.newswire.ca/news-releases/meg-energy-reports-record-operational-results-for-2018-889385452.html
(6) https://www.conocophillips.ca/newsroom/conocophillips-canada-signs-agreement-for-processing-of-50-000-bbl-d-ofcapacity/
(7) https://www.spglobal.com/platts/en/market-insights/latest-news/oil/050319-canadas-baytex-looks-at-small-volumecrude-by-rail-contracts-as-protection-as-rail-deliveries-increase-ceo
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of capacity for just three years. 48 The difficulties associated with adding crude-by-rail is observed
in the slow addition of capacity between 2017 to 2019; despite the extreme need, exports by rail
grew only 93,000 B/d per year over that time period. 49
104.

This would be a massive, non-sensical burden to put on upstream oil and gas producers

that would be investing billions of dollars in rail capacity that would be largely unutilized, and just
required to induce shippers, dominated by US refiners, to offer Canadian producers a fair price for
their crude oil.
The secondary market is not the fix for ‘access’ issues caused by 90% contracting
105.

Enbridge’s expert witness Dr. Jeffrey Church claims “the secondary market for capacity

is likely to be much more liquid and efficient under firm service than with uncommitted service”. 50
Enbridge asserts that the maximum price for secondary contracting is the price of the alternative
which would be “approximately equal to rail transportation cost”. 51 Finally, Enbridge believes
that the ability for contract capacity holders to have market power in the secondary market is
limited, since Enbridge can just expand Mainline capacity in that case. 52
106.

These claims are deeply flawed in the current situation of the ex-WCSB pipeline capacity

shortage. A secondary market moves the oversight of tariffs and tolls from the purview of the CER
to an unregulated, opaque secondary market. This would be an alarming outcome considering the
shortage of pipeline capacity in Western Canada and the potential for excessive prices for
transportation to directly translate into lower prices for Western Canadian oil producers
107.

The first fundamental flaw in Enbridge’s position is that buyers of secondary capacity have

no other options for oil transportation (rail is expensive, logistically challenging and limited in
availability) and other pipeline capacity is not available or constrained. Therefore, sellers of
secondary capacity would charge buyers of secondary capacity excessive prices for pipeline

48

https://www.cbc.ca/news/canada/edmonton/premier-notley-update-progress-rail-cars-crude-oil-1.5024665
CER; Canadian crude exports by rail (difference between February 2017 and February 2020).
50
C03823-8_Appendix_6_-_Evidence_of_Jeffrey_Church_-_A7C1I8 (PDF page 24)
51
C08984-2_Enbridge_Response_to_CCRL_and_FCL_IR_No._2_-_A7J5H5 (PDF Page 6)
52
C08984-2_Enbridge_Response_to_CCRL_and_FCL_IR_No._2_-_A7J5H5 (PDF Page 8)
49

39

File Number OF-Tolls-Group1-E101-2019-02 02
Evidence of EPAC
capacity. Enbridge’s own evidence acknowledged that some shippers have limited options and
there are restraints on the use of truck or rail as alternatives to the Mainline. 53 Enbridge also admits
that “the effective price in the secondary market might be greater if there are severe shortages of
pipeline capacity and netbacks on the next best alternatives are relatively low”. 54
108.

Another flaw in Enbridge’s logic is that they believe higher prices for transportation on the

Mainline is more efficient. Under the Competitive tolling Settlement (CTS) agreement,
2.8 MMB/d of oil flows through the Mainline at tolls about half that of crude-by-rail transportation.
Assuming 90% contracting, a significant fraction of the Mainline capacity could flow at rates on
the secondary market that are much higher (at or in excess of rail transportation costs). How is
paying twice as much for transportation more economical? Clearly, it is not.
109.

Finally, Enbridge disingenuously asserts that it can easily add Mainline capacity in the

scenario that prices in the secondary market prove to be high. It is no secret that the ‘pipeline
battles’ have undermined any suggestion that building new pipelines or expansions in North
America can be easily accomplished, a situation Enbridge knows from firsthand experience with
the canceled Gateway project and the long-delayed Line 3 Replacement. It is completely
unrealistic to suggest that pipeline expansions should be considered “insurance” and an “easy fix”
to counter market power abuse that could easily occur in the secondary market.
Enbridge’s Application incorrectly implies that upstream producers are lesser stakeholders
in relation to Mainline contracting, since they are not the shippers of record
110.

The dominant shippers on the Enbridge Mainline are refiners and integrated producers

(firms with both upstream production and downstream refineries). These two groups make up
about 85% of the long-haul throughput on the pipeline. Producers constitute only about 5% of
shippers. 55

53

C08984-2_Enbridge_Response_to_CCRL_and_FCL_IR_No._2_-_A7J5H5 (PDF page 7)
C08985-2_Enbridge_Response_to_CER_IR_No._4_-_A7J5H6 (PDF Page 40)
55
C06801-21_CER_IR_1.11.a.3_Attachment_2_-_Enbridge_Mainline_Throughputs_by_Shipper_Type (first 3 months of
2020)
54
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111.

In this Application, Enbridge has implied that upstream producers are lesser stakeholders

in the Mainline contracting debate, since they are not shippers. But without Western Canadian oil
production, there would be no oil to transport on the Mainline. While producers may not directly
pay tolls to Enbridge, the producers effectively pay tolls by selling their crude oil at a lower price
at the Mainline inlet to account for the Mainline transportation cost. As described previously, if
the Mainline tolls were to increase by $US 1.00/B, then all else equal, the Edmonton price would
decline by $US 1.00/B. Yet, the price refiners pay at the refinery would remain the same; hence,
it is the producers who effectively pay the tolls. This is the main reason why refiners are less
sensitive to increases in tolls than producers.
112.

One reason that refiners are shippers is for operational efficiency. Refiners consume large

amounts of crude oil every day (the massive BP Whiting refinery has a capacity of 414,000 B/d,
even smaller refineries typically consume over 100,000 B/d). Refiners’ daily consumption dwarfs
the output of many producers in Western Canada.
113.

Refiners also require a dynamic and changing mix of crude oil qualities and volumes, for

economic and operational reasons. The refiners optimum crude oil blend changes, for instance,
depending on if gasoline is more profitable to produce than diesel, or if winter weather requires
different properties in the fuel they produce. Also, if a refinery experiences sudden operating issues
in one or more process units, then it must alter the types and volumes of crude oil it processes –
thus, the refinery re-optimizes its crude slate by buying, selling and swapping crude oil batches in
transit in the pipeline or at the inlet to the Mainline. Unplanned refinery outages are common
occurrences and for this reason, it is more efficient for a refiner to be the shipper.
114.

Another complication is the Enbridge Mainline nomination procedures, that require crude

oil purchases and deliveries to be arranged long before the crude oil is actually shipped (two to
four weeks prior, or even longer). Because of this time lag, there are often changes in refinery
operations that require adjustments to crude oil purchases. By having the refiner as the shipper of
record, adjustments can be made more efficiently. The refiner can swap the original crude oil
purchase at the inlet to the Mainline to accommodate any modifications.
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115.

But perhaps the most important reason why producers are not the shippers of record on the

Mainline is the stringent and unique downstream verification requirements enforced by Enbridge.
If the refiner prefers to be the shipper, they will not give the producer the downstream verification
which effectively precludes upstream producers from being shippers on the Enbridge Mainline.
PART 6 - CER Issues
116.

Hearing Order RH-001-2020, released on 22 May 2020, lists a number of issues for

consideration in this Application, in particular “Whether offering any firm service on the Canadian
Mainline at this time is in the public interest and consistent with the common carrier and other
requirements of the Canadian Energy Regulator Act…”.
117.

Although witnesses on behalf of Enbridge were vague about how to define “public interest”

or where it could be found among the cross-border relationships knit together by the Mainline, the
NEB has provided guidance on what constitutes the Canadian public interest in a US-Canada
cross-border context. In the Sumas decision 56, the NEB stated:
The Board has described the public interest in these terms:
The public interest is inclusive of all Canadians and refers to a balance of
economic, environmental, and social interests that changes as society's values and
preferences evolve over time. As a regulator, the Board must estimate the overall
public good a project may create and its potential negative aspects, weigh its
various impacts, and make a decision.
As a federal tribunal, the Board must focus on the overall Canadian, or national,
public interest. Various decisions of the courts have established that a specific
individual’s or locale’s interest is to be weighed against the greater public interest,
and if something is in the greater public interest, the specific interests must give
way. 57

56
57

Sumas Energy 2, Inc., EH-1-2000, March 2004 (“Sumas”)
Sumas, p. 9
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118.

The National Energy Board also considered the “common carrier” obligation and

confirmed that this obligation may be satisfied “when an appropriate open season is conducted
for new facilities or services and sufficient capacity is made available for uncommitted volumes”. 58
119.

It is EPAC’s position that the Enbridge Application is not in the public interest and does

not meet the common carrier obligations imposed by the statute.
120.

EPAC expands further on its position in the “Background and Analysis, PART 1: Canadian

Public Interest”.
121.

The following outlines EPAC’s response to the list of issues set forth in the Hearing Order.

These responses are supported by the EPAC evidence referenced earlier.
Issue 1.a. Whether there is a material need for firm service on the Canadian Mainline at this
time considering the importance to market participants of long-term certainty of priority
access to pipeline capacity and Enbridge’s risk exposure without firm service contracting.
122.

EPAC maintains there is no need for firm service contracting on the Mainline and Enbridge

has little commercial risk if it continues as an uncommitted service pipeline.
123.

Shippers supporting this Application, who are largely downstream refinery owners and

allied interests, already enjoy an inherent advantage in securing the transportation capacity they
need on the Mainline by virtue of the stringent downstream verification procedures imposed by
Enbridge.
124.

Despite Enbridge’s statements to the contrary, there is limited downside of not contracting

the Enbridge Mainline and Enbridge has over-stated the competitive threat of other pipelines.
Even in the unlikely case that both the (KXL and TMX are in service by 2023, contracting 90% of
capacity would only change the Enbridge Mainline throughput by an insignificant amount. 59
Assuming KXL is cancelled, contracting would make no difference to the throughputs on the

58

Trans Mountain Pipeline ULC on behalf of Trans Mountain Pipline, L.P., RH-2-2011, December 2011 (“Westridge”), p.
26.
59
Additionally, Mainline shippers could commit in the range of $C 150 billion for 20 year contract services, an amount
that is almost two times Enbridge’s entire market capitalization.
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Mainline. In the unlikely case that KXL and TMX come online in 2023 and the Mainline remains
100% open access, the lost throughput on the Mainline by not contracting equates to a financial
loss of about $US 0.3 billion per year for only three years. 60 EPAC provides detailed analyses
earlier in this evidence demonstrating that Enbridge faces limited competition in “Background and
Analysis, PART 4: Enbridge’s competitive threat from other pipelines is exaggerated.”
125.

Conversely, contracting 90% of capacity on the Mainline would have a significant negative

impact on the Canadian economy. Assuming a highly conservative estimate, that contracting
would cause WSCB oil prices to be $US 4/B lower 61, contracting would cost the Canadian
economy the equivalent of $US 4.5 billion per year for as long as 20 years (the total Enbridge
proposed contracting period). 62 See “Background and Analysis section, PART 3: Contracting will
depress Western Canadian crude oil prices”.
Issue 1.b. Appropriateness of converting existing uncommitted capacity to committed service
in the absence of new or expanded Mainline facilities.
126.

It is contrary to the public interest to convert the Mainline from 100% uncommitted

capacity to 10 % uncommitted capacity.
127.

Proposing a decrease from 100% to 10% uncommitted capacity in the absence of any new

or expanded facilities, on a pipeline carrying 70% of crude oil production from the WCSB at a
time when pipeline capacity is in short supply and no alternative options are available, is ill-timed,
unprecedented and opportunistic. The proposed change would be a market altering event with the
potential for severe negative price consequences to producers and governments and, indeed,
Canadians generally.
128.

The Enbridge proposal fails to meet the common carrier obligations of a Group 1 pipeline

under the Canadian Energy Regulator Act. In Westridge the NEB indicated that common carrier
obligations can be satisfied “when an appropriate open season is conducted for new facilities or

60

Assume 150,000 B/d lost on average for 3 years, at approximately $US 5.30/B (average committed toll from Hardisty to
Flanagan from C03823-37_Appendix_35_-_Proposed_Committed_Tolls_-_A7C1L7, see PDF page 4)
61
Indeed, recent past experience has shown that contracting the Mainline could cause a $10/B discount.
62
Assume $US 4/B loss on 3.084 MMB/d each year.
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services and sufficient capacity is made available for uncommitted volumes”. 63 There are no new
facilities or services offered by Enbridge in conjunction with this Application and a reduction in
capacity for uncommitted volumes from 100% to 10% is not “sufficient capacity”. Enbridge’s
Application will essentially shut small and medium producers out of spot pipeline transportation
and the ability to market their production to North American markets.
129.

The percentage of uncommitted capacity to be preserved by Enbridge is wholly

unreasonable given the Mainline’s enormous scale and utter dominance of transportation capacity
to markets outside of the WCSB. These circumstance mean that contracting on the Enbridge
Mainline poses an unprecedented threat to market stability, market optionality for producers and
Canadian crude oil prices.
130.

For comparison, on a system wide basis, the contracted volumes in the Westridge

application amounted to 54,000 B/d or 18% of the total capacity. The present Application
contemplates contracting 2,760,000 B/d or 90% of total system capacity. The tiny scale of
contracted volumes in Westridge had no implications for oil prices in the WCSB, and the benefit
the NEB found in Westridge of establishing new markets and acceptance of Canadian crude as a
reliable source of supply in non-traditional markets are nowhere to be found in the context of
Enbridge’s Application.
Issue 1.c and 1.d. Appropriateness of: c) allowing firm service on the Mainline given the
presence of firm service on other existing and proposed Canadian oil pipelines; d) materially
decreasing uncommitted pipeline capacity from Western Canada.
131.

As long as pipeline capacity remains constrained from Western Canada, the shift to long-

term firm contracts on the Mainline would dramatically shift market power to US based refiners,
who are expected to hold the majority of the capacity, with negative consequences on WCSB oil
prices and the public interest. EPAC addresses these market dynamics in more detail in the
“Background and Analysis, PART 3: Contracting is expected to depress Western Canadian crude
oil prices.”

63

Westridge, p. 26
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132.

The National Energy Board acknowledged in the Westridge decision,

64

that when the

demand for access on a pipeline exceeds available capacity, any changes to capacity allocation
would create “winners and losers.” In the current Application, the Commission must embrace a
public interest view that goes beyond the contest of winners and losers among the community of
shippers on the Mainline. In this case, the losers will far outnumber the winners and the Canadian
public interest will bear the burden of losses while Enbridge and the US based refiners will reap
the majority of the benefits of Mainline Contracting.
133.

The Enbridge Application, if successful, would result in a dramatic reduction from 80% to

just 15% in the total uncommitted export pipeline capacity from all pipelines (Mainline, TMX,
Express, Base Keystone) leaving the WCSB. Scale makes the Enbridge Mainline unique relative
to all other pipelines with firm service.
134.

The Mainline is also operationally different because, unlike other proposed and existing

export pipelines exiting the WCSB, the Mainline does not deliver crude oil to a large, liquid trading
hub. Instead, the Mainline delivers crude oil to a small group of refiners in Eastern Canada and the
US Mid-West where producers have few alternatives. This situation is exacerbated by Enbridge’s
strict and unique downstream verification rules that favour refiners. See “Background and
Analysis, PART 2: Discrimination issues with the Enbridge Mainline nomination and verification
procedures that are made worse by contracting”.
135.

Further, as previously explained, there is limited downside to Enbridge of not contracting

the Enbridge Mainline and Enbridge has over-stated the competitive threat of other pipelines.
Issue 1.e. Impacts of firm service on stakeholders and the competitiveness of the WCSB
considering such factors as commodity pricing, producer netbacks, commercial
arrangements and opportunities for new entrants.
136.

Contracting the Mainline would particularly disadvantage small to medium upstream

producers that make up EPAC’s membership. Enbridge admits that Mainline Contracting depends

64

Westridge, p. 28
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on factors, including a shipper’s financial strength and size. 65 Because of less financial strength
and lower production levels, small and medium producers, do not have an equal opportunity in
making long-term financial commitments to firm service contracting. Another critical barrier to
contracting is the unique and onerous downstream verification requirements on the Enbridge
Mainline that discriminate against upstream producers in holding firm service. See detailed reasons
in the “Background and Analysis, PART 2: Discrimination issues with the Enbridge Mainline
nomination and verification procedures that are made worse by contracting.”
137.

The Enbridge proposal will create obstacles for new entrants to the upstream exploration

and production sector and any small and medium producers whose business model is based on
increasing their production. If the Enbridge Mainline is 90% contracted, these producers will have
limited ability to grow if they cannot find markets for their production and are blocked out of spot
capacity. The so called “secondary market” is no remedy for market access obstacles as discussed
in the “Background and Analysis, PART 5: Addressing Enbridge’s flawed arguments.”
138.

Obstacles and barriers to small and medium producers need to be considered, not only

under Enbridge’s common carrier obligations but also for its broader impact on the public interest.
Consider that smaller producers have historically been leaders in risk taking exploration and
innovation. They have found and developed many new oil and gas plays in Western Canada, most
recently the Clearwater, East Duvernay and Charlie Lake plays. Prior to the COVID pandemic,
cumulative production in these three plays alone had grown by almost 100,000 BOE/d in the last
several years. 66 These new plays generate jobs, new investment and economic benefits for
Canadians.
139.

To understand the potential to stifle innovation and investment in the Canadian oil patch,

please refer to the letter of Kiwetinohk Resources Corp (an EPAC member) to the CER on
5 September 2019 67 found in Appendix “C”.

65

C08984-2_Enbridge_Response_to_CCRL_and_FCL_IR_No._2_-_A7J5H5 (PDF Page 18)
Clearwater (National Bank Entering the Clearwater Matrix: Phase II 2020 – Return to the Top” 10.1.2020, XI
Assetbook, geoSCOUT, Petrinex); Duvernay East Shale Play (BMO “A&D Market Monitor” 11.5.2020, geoSCOUT);
Charlie Lake (Peters & Co. “Charlie Lake Light Oil Update” 8.26.2020, geoSCOUT)
67
C01483-1_Kiwetinohk_Letter_to_CER_Regarding_Enbridge_Open_Season_-_A6X5Q1.pdf
66
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140.

Kiwetinohk is a recently formed oil and gas company led by CEO Mr. Pat Carlson, who

founded several oil and gas companies, including Seven Generations Energy Ltd., North American
Oil Sands, Krang Energy Inc. and Passage Energy Inc. At the time of sale, or in the case of Seven
Generations at the time of his departure, these companies had a combined market value of
approximately $C 10 billion.
141.

Open and unfettered commercial market access has been crucial for companies like

Kiwetinohk. As a new company planning its future development and uncertain about future
production levels and commodity prices, it is a significant and risky decision to make a long-term
commitment to firm service. To continue to invest in Western Canada, companies like Kiwetinohk
need flexible, uncommitted access to pipelines, an efficient, well functioning market that
maximizes market options for producers, is not controlled by downstream crude oil buyers, and
does not distort and weaken oil price. If this flexibility and value creation opportunities are lost,
the significant economic contribution of entrepreneur’s like Mr. Carlson, will diminish and
disappear.
142.

The number of small producers discriminated against by Enbridge’s offering is significant.

For instance, there are more than 200 companies producing less than Enbridge’s minimum batch
size of 2,200 B/d. 68 Further, if the open season were oversubscribed, the limited number of small
producers that can commit to a minimum batch size face a lottery for obtaining contracted capacity
(because 2,200 B/d is the smallest possible contract and cannot be prorated).
Issue 1.f. Whether the Canadian Mainline’s unique circumstances (jurisdictional,
operational and commercial) support or weaken the merits of implementing firm service.
143.

The Enbridge Mainline seventy year history as the dominant export pipeline for Canada’s

most valuable export product requires that this Application carefully consider the public interest
and all parties affected by the complex commercial relationships knitted together by the Mainline,
including governments, communities and producers.

68

Source: Query using geoSCOUT database of Western Canada, current to September 2020, total number of companies
producing between 50 and 2200 B/d of oil.
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144.

The Enbridge Mainline is unique from other pipelines in the WCSB. The Enbridge

Mainline is not a bullet pipeline to a liquid market. There is a lack of liquidity and optionality at
the delivery points, in contrast to other Canadian export pipelines that deliver crude to liquid hubs,
such as Cushing Oklahoma. See analyses in the “Background and Analysis, PART 2:
Discrimination issues with the Enbridge Mainline nomination and verification procedures that are
made worse by contracting.”
145.

Changes to access to the Enbridge Mainline materially impact Western Canadian oil prices.

Recent examples include the extremely wide price discounts of late 2018, and the $US 10/B drop
in Canadian oil prices as a result of a change in Enbridge’s nomination procedure in June of 2018.
Contracting the Mainline will depress Canadian oil prices over what they would be otherwise. See
analyses in the “Background and Analysis, PART 3: Contracting will depress Western Canadian
crude oil prices.”
146.

The existing verification and nomination rules that govern the division of the pipeline’s

spot capacity do not provide equal access to all shippers. The NEB made this conclusion in
March 2019, and nothing has changed since then. In fact, contracting 90% of the Mainline will
make the already acknowledged issues of discrimination, worse.
147.

There is uncertainty about future capacity on the pipeline. Line 3 Replacement project final

construction is still uncertain. There is a real possibly that Line 5 could be shut down. A pipeline
facing such uncertainty in its future capacity should not be considering contracting the Mainline.
148.

The Mainline system is subject to regulatory and contracting disconnects creating serious

complications compared to other pipeline systems. The Mainline system connects with the US
Lakehead Mainline system that is regulated by the FERC. Enbridge is only contracting the
Canadian portion of the Mainline, while the US portion will remain all spot capacity. At times,
Mainline contracted capacity could be cut back to make space for crude oil in the Lakehead
system 69. This situation is further complicated by downstream pipelines that are contracted (such

69

C07656-2_Enbridge_Response_to_ConocoPhillips_IR_No.1_-_A7H5J8 (PDF Page 19, response g)
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as Line 9 and Flanagan) and customers that previously committed to firm contracts on downstream
pipelines based on the assumption that the Mainline would continue to be 100% spot capacity.
149.

This time is also unique for pipelines. These are hostile times for pipeline projects in North

America. The “pipeline battles” make it increasingly difficult to progress new pipeline projects.
The long delayed KXL pipeline has been under development for more than a decade. TMX’s
original start-up date was 2012 and it is still not in service, Northern Gateway and Energy East
were cancelled. 70 Even existing pipelines have the potential to be shut down, as witnessed by the
court decision to stop the DAPL from operating due to an insufficient environmental review. While
the decision on DAPL has been stayed by an appeals court, it is still possible the pipeline could be
shut down. After facing numerous delays and setbacks, the US Supreme court halted construction
on the KXL pipeline in July 2020 due to water permit issues. The President of the United States
already cancelled KXL in 2015, and President Elect Joe Biden has vowed to once again cancel the
project. In July, the owners of the Atlantic Coast pipeline project abandoned their natural gas
pipeline project, due to legal and permitting uncertainties that could result in even more costly
delays. Line 5 is also under threat.
150.

Given pipeline uncertainty and uncertainty about the outlook for the oil industry in Western

Canada it is dangerously de-stabilizing to the business and investment climate in the upstream oil
industry to consider contracting 90% of the Enbridge Mainline to a small group that is dominated
by US refiners and downstream interests. See analyses in the “Background and Analysis, PART
1: Canadian Public Interest.”
Issue 1.g: Whether 10 per cent or some other amount is the appropriate amount of Mainline
capacity that should be reserved for uncommitted service if firm service is introduced.
151.

Now is not the right time for contracting any amount of the Enbridge Mainline. The

following circumstances would need to exist before considering whether even a small level of

70

NEB, March 2019 “Optimizing Oil Pipeline and Rail Capacity out of Western Canada” (PDF Page 7).
http://www.neb-one.gc.ca/nrg/sttstc/crdlndptrlmprdct/rprt/2019ptmzngcpct/index-eng.html
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contracting on the Enbridge Mainline would be reasonable and would comply with the common
carrier requirements of the Canadian Energy Regulator Act:
a.

Full certainty on greenfield export pipelines and Mainline capacity (Line 3 and Line
5). A proposal for Mainline contracting cannot be considered until it is completely
certain that there will be excess export pipeline capacity from the WCSB for the
long-term.

b.

Improved and proven verification and nomination procedures that allocate spot
capacity fairly to all shippers. The current rules discriminate against Canadian
upstream producers, enabling other types of shippers to get a greater share of the
capacity. A situation that would be made worse by Mainline Contracting (see
detailed arguments in “Background and Analysis, PART 2: Discrimination issues
with the Enbridge Mainline nomination and verification procedures that are made
worse by contracting” and “PART 3: Contracting is expected to depress Western
Canadian crude oil prices.”

c.

An offering that does not discriminate against upstream Canadian producers for
holding firm capacity, by giving transportation to a liquid hub that has less onerous
downstream verification requirements and more optionality, such as Cushing,
Oklahoma. Without this, crude oil buyers have market power over upstream
Canadian oil producers.
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Appendix “A”
Tristan M. Goodman, Ph.D., LL.M., LL.B., B.A.
Foothills, Alberta, Canada
(403)-312-2900 Tristan.goodman@explorersandproducers.ca

_____________________________________________________________________________
Professional Experience

President
The Explorers and Producers Association of Canada
L’Association des Explorateurs et Producteurs du Canada - Calgary and Ottawa

2018 to current

As Canada’s national conventional oil and gas advocacy group for about 140 large and small companies,
EPAC has extensive experience advocating for progressive policies and regulations to various governments
at the elected official, Senatorial and senior bureaucratic level (federal, provincial and municipal). The
EPAC President is regularly in the national media and collaborates with other key sectors such as senior
heads of Canadian and international finance, academia, unions and manufacturers. EPAC is often also
engaged with the Supreme Court of Canada, electricity producers, regulators and Business Chambers of
Commerce. The President has an extensive and broad network across various parts of the Canadian natural
resource landscape that aids in non-partisan approaches to assist governments with implementation of their
policy agenda.

Senior Vice President, Industry Operations Branch
Alberta Energy Regulator (AER) - Calgary, Canada

2008 to 2018

One of the largest global energy regulators, the AER is responsible for ensuring the Province of Alberta’s
energy resources (hydrocarbon and geothermal) are developed in an orderly manner while maintaining
public safety and environmental protection. Tristan has a significant diversity of executive level experience
across all aspects of energy regulation and is recognized nationally and internationally for his specialist
regulatory expertise. He was the lead executive to successfully move the AER through transformational
change related to all strategic, operational and technical aspects of business. In Tristan’s last role in the
AER, he was the principle Executive responsible for the new Integrated Decision Approach and associated
One Stop Technology, Modern Area Based Regulation and the new Pipeline Integrity Performance
Analysis Regulatory Framework (big data and Artificial Intelligence). Past executive roles have included
direct work with Indigenous Nations and resolution of challenging stakeholder concerns involving sour gas,
pipeline development, oilsands tailings, induced seismicity and quality of life issues. Also, he previously
was directly involved in leading technical economic teams responsible for Alberta pipeline tolls and tariffs
regulation. He has led teams of well over 300 people at different points during his career. Premiers (from
different political parties) and Ministers relied on Tristan to resolve conflicts between stakeholders and
energy development.
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Previous AER and Energy Resources Conservation Board (ERCB) Roles:
•

Senior Vice President, Major Projects and Operations Branch Vice President, Transformation
Branch

•

Vice President, Corporate Planning, Projects and Risk Management Branch Executive Lead,
Enterprise Projects and Risk Management Branch Manager of Regulatory Development and Head
of Corporate Planning Senior Operations Lead, Office of the Chief Operations Officer

•

Section Lead, Board Projects and Economics Branch

•

Section Lead, Compliance, Environment and Operations Branch Section Lead, Liability
Management Group

Energy and Utilities Board (EUB) - Calgary, Canada

2002-2004, 2006 to 2008

The EUB regulated utilities markets and the orderly development of Alberta hydrocarbon extraction. It
evolved into the ERCB and then into the AER.
•

Operations Section Leader, Compliance, Environment and Operations Branch Senior Application
Specialist, Applications Branch

•

Pipeline Inspector, Field and Operations Branch, Red Deer Field Centre Senior Environmental
Science Specialist, Environment and Economics Group

•

Economics Analyst, Economics Branch

ConocoPhillips - Calgary and Houston

2004 to 2006

Canadian Regulatory Manager Senior Canadian Regulatory Coordinator

University of Calgary - Calgary

2002 to 2004

•

Adjunct Professor, Graduate Supervisor and Instructor

•

Water Management, Department of Environmental Science, Faculty of Environmental Design
External Examiner or Thesis Advisor for various students Masters and Doctorates in Law

Resource Management Consultant

1999 to 2003

Operated a consulting business that had contracts with the World Health Organization, the World Bank and
Cambridge Energy Research Associates (now IHS). Work focused on economic scenario analysis, climate
change strategies and indigenous capacity building related to post-energy development (Canada, Middle
East, North Africa and South America). One specific example was related to oil-shale development and
water use in Jordan. Another related to indigenous economic capacity building in the Ecuadorian Mining
Industry.
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Royal Dutch Shell
(Canada and United States Business Units)-Calgary, London, Houston

1997 to 2000

•

Territory Manager – Downstream Marketing Division

•

Markets and Regulatory Analyst – Downstream North American Commercial Markets Division

Education and Professional Development
•

Doctorate (Ph.D.) in Natural Resource Management (Environmental Science and Economics),
University of Calgary, Alberta, Canada

•

Master of Laws (LL.M.), Osgoode Hall Law School, York University, Toronto, Ontario, Canada

•

Master of Liberal Arts in Government (ALM), Harvard University, Cambridge, Massachusetts,
United States [currently completing]

•

Bachelor of Laws (LL.B.) Honours, University of London, London, England

•

Bachelor of Arts in History (B.A.) University of Calgary, Alberta, Canada

•

Strategic Management of Regulatory Agencies Certificate, Kennedy School of Government,
Harvard University, Cambridge, Massachusetts, United States
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Appendix “B”
Jackie Forrest, P.Eng., MBA
Professional Experience
The Explorers and Producers Association of Canada (EPAC), Board of Governors 2020 to current
•
•

Member of the EPAC’s Board of Governors. The group meets ten times a year to provide strategic
direction to the President on issues critical to the future of the Canadian oil and gas industry.
Enbridge Mainline contracting has been a significant area of focus, as the membership has serious
concerns about this monumental change with great potential for negative price implications.

ARC Financial Corp./ARC Energy Research Institute, Executive Director
•
•
•
•

2014 to current

Identify and research emerging strategic trends related to energy, including oil and gas for ARC,
the start-up companies that we invest in, and our direct investors
Regular author on critical energy issues, co-host of weekly podcast “ARC Energy Ideas”. See
podcasts and blogs at https://www.arcenergyinstitute.com/
Responsible for ARC’s internal crude oil and natural gas price forecasts for North American and
global benchmarks, along with outlooks for Canadian oil and gas industry revenue, spending and
drilling activity trends.
Lead ARC’s ESG strategy for investing in a low carbon world, including introducing GHG audits
and tracking of other ESG metrics to identify risks for ARC companies.

IHS CERA Senior Director North American Oil and Head of Oil Sands Dialogue

2009 to 2014

•

Led North American oil service. Research focused on assessing continental crude oil, pipeline,
refining, policy, and economic trends
o Tracking and forecasting crude oil prices in North American pricing hubs (short term and
long term); including crude oil prices at Hardisty, Edmonton, Cushing, Midland, Houston
o Forecasting crude oil supply, demand and transportation
o Deriving regional crude oil prices considering refinery economics (cracking and coking
values) and transportation costs
• Leader of Oil Sands Dialogue. Published 15 public research papers to inform the ongoing debate
surrounding oil sands development; including markets, economics, environmental regulation, and
lifecycle emissions (to download past research visit http://www.ihs.com\oilsandsdialogue).
IHS CERA Director, Capital Cost Forum

2007 – 2009

Led IHS CERA’s Downstream Capital Cost Index (DCCI), tracking construction cost changes of
petrochemical and refining projects across 18 countries (to see index visit http://www.ihsindexes.com).
IHS Product Manager, Enerdeq

2005 – 2007

Development and execution of the go-to-market strategy for a global oil and gas software and data product
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Jacobs Consultancy (formerly Pace) Refining Specialist

2004 – 2005

Performed technical and economic evaluations of refining projects, including an initiative to analyze and
develop a business case for converting a Midwest refinery from a conventional crude feedstock to oil sands
derived crudes. Analyze refinery operations, including the implications from different feedstocks and
parameters using refinery modeling software, including linear models and first principle simulation models.

AspenTech/Hyprotech, Director of Refining Applications

1999 – 2004

Championed the development, launch, and sale of new global refinery modeling software product.
Incorporating detailed refinery unit models (FCC, Coker, Hydrocracker, Reformer, Hydrotreater) in a
refinery modeling flowsheet, to improving planning and optimization of the refinery.

Equinox Engineering, Process Engineer

1998 – 1999

Developing a detailed design and optimization of a sour gas facility.

Japan Energy Corporation, Simulation Engineer

1998 – 1999

Designed and developed computer simulations for a 200,000 B/d integrated refiner to improve refinery
operations. Including models of the Crude Unit, Reformer, Hydrotreaters, Vacuum Unit, FCC, Coker, and
other critical refinery units.

Education and Professional Certifications/Affiliations
Master of Business Administration, Queen’s University, Kingston, Ontario
Bachelor of Science in Chemical Engineering, University of Calgary, Calgary, Alberta
Professional Engineer, APEGA (1999 – Present)
Board of Director Longshore Resources (2019 to Present)
EPAC’s Board of Governors (spring 2020)
Advisory Board for Schulich Industry Advisory Council (SIAC) (2018 to Present)
Examples of Past Publications
"If the US Slapped Tariffs on Oil Imports, Consumers and Refiners Would Feel the Pinch”, April 2020
“Coronavirus: Implications for Oil and Gas”, February 2020
“When is Peak Oil Demand”, November 2019
“The Fiscal Pulse of Canada’s Upstream Oil and Gas Industry”, November 2019
“Canada’s GHG Emissions Reality”, May 2019
“Will Canada Help Fill the Heavy Oil Shortage on the USGC?”, February 2019
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“Production Cuts Deliver an Early Christmas Present”, December 2018
“China’s Energy Market: My View from the Bullet Train”, September 2018
“Canadian Pentane and Condensate Production Keeps Moving Up”, June, 2018
“TMX Expansion: The Focus Should be on Tailpipes, not Pipelines”, May 2018
“Crude Oil Investing in A Carbon Constrained World: 2017 Update”, October 2017
“Crude Oil Investing in a Carbon Constrained World”, May 2016
“Comparing GHG Intensity of the Oil Sands and the Average US Crude Oil”, May 2014
“Oil Sands Economic Benefits: Today and in the future”, January 2014
“North American Crude Oil Markets: Reaffirming Our Views, Despite Some Setbacks”, December 2013
“Critical Questions for the Canadian Oil Sands”, October 2013
“Going East [Energy East]: Impact on North American Oil Markets”, September 2013
“Assessing Marine Transport for Oil Sands on Canada’s West Coast”, June 2013
“Keystone XL Pipeline: IHS Public Comment to the US Department of State Environmental Impact
Statement”, April 2013
“Outlook for North American Price Differentials Reflects Pace of Transport Infrastructure Development”,
March 2013
“Extracting Economic Value from the Canadian Oil Sands: Upgrading and Refining in Alberta (or not)?”
March 2013
“Oil Sands, Greenhouse Gases, and US Oil Supply: Getting the Numbers Right—2012 Update”, November
2012
“Denied: Keystone XL Fate Raises Uncertainty about Major Source of World Oil Supply Growth”, January
2012
”The Flood: How Will the North American Light Crude Market Rebalance?”, November 2011
”Canadian Oil Sands in the US Market: Energy Security, Changing Supply Trends, and the Keystone XL
Pipeline”, June 2011
“National Petroleum Council: Potential of North American Unconventional Oil Resource – Topic paper
#1-6”, September 2011
“Canadian Oil Sands Face US GHG Policy Uncertainty”, April 2011
“What is the Real Price of Oil? WTI’s Disconnect from the Global Oil Markets” CERA Special Report
(March 2011)
“Oil Sands Technology: Past, Present, and Future”, CERA Special Report (January 2011)
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Appendix “C”
Letter from Kiwetinohk Resources Corp dated September 5, 2019
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