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INTRODUCTION
Evidence has been filed in this proceeding by the following intervenors:
•

BP Products North America Inc. (“BP”);

•

Canadian Natural Resources Limited (“CNRL”), MEG Energy Corp. (“MEG”),
Shell Canada Limited (“Shell”), and Total E&P Canada Ltd. (“TOTAL”), which
refer to themselves as the Canadian Shippers Group (“CSG”);

•

Cenovus Energy Inc. (“Cenovus”);

•

Consumers’ Cooperative Refineries Ltd. (“CCRL”) and Federated Co-operatives
Limited (“FCL”);

2

•

Government of Saskatchewan (“Saskatchewan”);

•

Imperial Oil Limited (“IOL”);

•

Inter Pipeline Ltd. (“Inter Pipeline”);

•

MEG;

•

Motiva Trading LLC (“Motiva”);

•

Suncor Energy Inc. (“Suncor”);

•

The Explorers and Producers Association of Canada (“EPAC”);

•

United Refining Company (“URC”); and

•

Valero Energy Inc. (“Valero”).

The evidence of BP, Cenovus, IOL, Motiva, and URC is provided in support of the
Mainline Contracting Application. These intervenors want to be able to contract for firm
service on the Canadian Mainline and they consider the negotiated package of terms
and conditions of service and the tolling to be acceptable.

3

The evidence of the other intervenors is provided in opposition to the Mainline
Contracting Application. These intervenors do not want shippers to be able to contract
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for firm service on the Canadian Mainline and/or they consider some of the proposed
terms and conditions of service and/or the tolling to be unacceptable. The specific
reasons for their opposition vary dependent on the nature of their individual commercial
interests.
4

Enbridge is herewith providing its reply to the evidence of the intervenors. The reply
consists of the Reply Evidence of Enbridge; the Reply Evidence of John Reed, Larry
Kennedy and Jim Coyne of Concentric Energy Advisors, Inc. (“Concentric”); the Reply
Evidence of Neil Earnest of Muse, Stancil & Co.; and the Reply Evidence of Dr. Jeffrey
Church of Church Economic Consultants.

5

This reply of Enbridge responds to various of the issues raised and positions advanced
by the intervenors in their evidence. The fact that Enbridge does not reply to every
position taken by every intervenor should not be taken as Enbridge's acceptance of such
position. Enbridge has determined that some positions are more appropriately
addressed in cross-examination or argument rather than in reply evidence or can simply
be left to be adjudicated based on the filed evidence alone.
2.

6

GENERAL RESPONSE
Some of the intervenors that oppose the introduction of contracting on the Canadian
Mainline argue that the Commission’s decision whether to approve contracting should be
based on a ranking of the importance of the different oil industry participants (producers
versus marketers versus pipelines versus refiners) 1 or based on the nationality of
companies that have indicated support for or opposition to contracting (Canadian versus
US). 2 Enbridge believes that the interests of all stakeholders should be considered and
that the Commission should not endeavor to rank them, based on perceived importance
or nationality or otherwise. Rather, the Commission should make its decision about
whether to approve Mainline Contracting based on application of the same principles
concerning economic regulation that have in the past guided its decisions, and the
decisions of its predecessor, such as promoting pipeline competition, allowing
competitive forces to work, enhancing efficiency, responding to market needs, and

1
2

Priddle evidence, section VI (C10237-5).
EPAC evidence, para. 24 (C10190-2).
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facilitating shipper choice. The consistent application of these principles results in
decisions that serve the public interest.
7

The implementation of contracting on the Canadian Mainline meets the demands of
shippers for long-term certainty of access to capacity and for long-term tolling stability.
Contracting will enable Enbridge to better compete to retain volumes on its system and
reduce its long-term volume risk. Contracting will also enhance economic efficiency,
both in terms of allocation of capacity and allocation of risk, and better reflect results that
would be achieved in a workably competitive market.

8

The Mainline Contract Offering was developed through almost two years of extensive
bilateral negotiations between Enbridge and its stakeholders. The stakeholders with
which Enbridge conducted negotiations include parties that ship on the Mainline, which
are primarily those that have refining interests and those that hold capacity on
connecting pipelines downstream of the Mainline. The Mainline Contract Offering is
supported by parties that ship in excess of 75% of the volumes on the Mainline.

9

Enbridge also conducted bilateral negotiations with parties that have exclusively
producing interests, even though, historically, pure producers have not typically shipped
on the Mainline unless they hold capacity on downstream pipelines. The Mainline
Contract Offering provides an opportunity for producers to contract for capacity on the
Canadian Mainline and use that capacity to supply refineries that are served by the
Mainline. It does not, though, obligate them to contract. They can, if they choose,
continue to sell their production in the liquid markets upstream of the Mainline.

10

Irrespective of whether pure producers decide to contract for capacity on the Canadian
Mainline, Enbridge does not suggest that their interests are irrelevant to an assessment
of the Mainline Contract Offering. There is no basis to conclude, though, that Mainline
Contracting would adversely affect their interests. The claim that Mainline Contracting
would depress Western Canadian oil prices 3 is unfounded. Having parties with refining
interests make long-term capacity commitments on the Canadian Mainline would in fact
lock in markets to the benefit of Western Canadian producers.

3

EPAC evidence, Part 3 (C10190-2); CSG evidence, Chapter IX (C10237-2).
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Some of the intervenors that oppose the Application – including CCRL and FCL, some
members of the CSG and Suncor – have indicated in their evidence that they would
intend to contract for Canadian Mainline capacity if the Application is approved. 4
However, they express concern that they may not be able to contract in the open season
for all of the capacity that they need. They also assert that some of the terms and
conditions of service and the tolling proposed for Mainline Contracting are not just and
reasonable.

12

Enbridge is doubtful whether the open season for capacity on the Canadian Mainline will
be over-subscribed. Should the open season be over-subscribed, though, that would
signal that additional Mainline capacity is required. Mainline Contracting would provide
the necessary foundation for Enbridge to undertake Mainline capacity expansions if and
when they are needed.

13

The terms and conditions of service and the tolling for Mainline Contracting were
negotiated as a package deal, and they reflect the gives and takes of the negotiations.
The position of Enbridge is that, even though the contract offering should be treated as a
package, the individual terms and conditions of service are appropriate, and the tolling
methodology5 will produce tolls that are just and reasonable.

14

With specific regard to the terms and conditions of service, the CSG and Saskatchewan
assert that the negotiations were inadequate because Enbridge did not make changes to
the Mainline Contract Offering to address their concerns. 6 These intervenors also
acknowledge, though, that there are no changes that could have been made to the
contract offering to make it acceptable to them. 7 The incongruity in these two positions
is obvious.

15

With specific regard to the tolling, there is no basis for the allegation made by some
intervenors that the negotiations were not meaningful or were unfair. 8 While the starting
point for the negotiations was a base toll that approximated the Competitive Toll
Settlement (“CTS”) extension toll, the end point of the negotiations was the provision of
CCRL-FCL evidence, para. 3 (C10225-2); CSG evidence, para. 115 (C10237-2); MEG response to CER IR 1.1.c.2,
PDF p. 4 (C11753-2); Suncor evidence, para. 65 (C10215-2).
5 Which incorporates the basis for establishing tolls for both committed and uncommitted service.
6 CSG evidence, paras. 319 - 321 (C10237-2); Saskatchewan evidence, para. 52 (C10235-2).
7 CSG response to CER 1.5.b, PDF p. 18 (C11765-2), Saskatchewan response to CER IR 1.3.b, PDF p.11 (C117542).
8 Suncor evidence, para. 9 (C10215-2); CSG evidence, para. 333 (C10237-2).
4
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discounts to the base toll and changes to terms and conditions of the service offering to
enhance the value and reduce the risks of the service to shippers.
16

The proposed tolling methodology for Mainline Contracting is not based on cost of
service. Nevertheless, a consideration of cost information substantiates that the
resulting tolls would be just and reasonable having regard for the risks and commitments
undertaken by Enbridge over the period of Mainline Contracting. The cost of service
assessments presented by Brattle and Drazen do not support a conclusion that the tolls
over the up to 20-year period of the Mainline contracts would be excessive.
3.

17

ADEQUACY OF PIPELINE CAPACITY
The assessments of Mainline Contracting provided in the evidence of those intervenors
that oppose the Application are all premised on the assumption that pipeline capacity
from the Western Canada Sedimentary Basin (“WCSB”), including the capacity of the
Mainline, will continue in the future to be insufficient to meet the demand for capacity.
But they make this assumption without providing any explanation or support for it. Two
examples illustrate this.

18

First, consider the position of the CSG. Enbridge asked the CSG members in Enbridge
IR 1.43 to provide their long-term forecasts of Western Canadian crude oil supply and
refinery demand. They declined to provide them, even to the Commission in confidence,
indicating instead that they relied on the Canadian Association of Petroleum Producers
(“CAPP”) 2019 forecast for the purpose of their evidence. The CAPP 2019 forecast
projected that Western Canadian crude oil production would increase by approximately
1.4 million bpd from 2018 to 2035, with oil sands production accounting for almost all of
that increase. Yet, in contrast to this, the President of CNRL recently stated that climate
change concerns about the carbon emissions associated with oil sands extraction make
future growth in the oil sands unlikely:
I can’t see much growth in the oil sands happening because there
is going to be less demand in the future. The first step is we have
to get our carbon footprint down. 9

Bloomberg News, March 4, 2021 https://www.bloomberg.com/news/articles/2021-03-04/oil-sands-give-opec-aboost-with-half-million-barrel-output-cut.
9
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Why CNRL and the other CSG members consider it appropriate to rely exclusively on
the CAPP 2019 forecast for the purpose of their evidence is not explained.
19

Second, consider the position of CCRL and FCL. They state that they are unaware of
any circumstances in which ex-WCSB pipeline capacity would not be scarce. However,
they also state that they consider the Evolving Scenario in the Canada Energy Regulator
(“CER”) Canada’s Energy Future 2020 (“EF 2020”) report to be one reasonable longterm projection of crude oil production and demand. 10 These two statements are
contradictory. In the Evolving Scenario, the crude oil available for export would be lower
than the total pipeline capacity over the projection period once the Line 3 Replacement
and the Trans Mountain Expansion Project (“TMEP”) are in service. 11

20

CCRL and FCL state that, while the Evolving Scenario is one reasonable long-term
projection, it is subject to many uncertainties. 12 Enbridge agrees. Crude oil production
in the Evolving Scenario is projected to grow from 4.9 MMbpd in 2019 to 5.8 MMbpd in
2039, driven largely by expansions of existing in situ oil sands projects. Crude oil
production could grow by more than that. But it could also grow by less than that. The
Evolving Scenario provides a projection that reflects a steady increase in carbon prices
to $60 per tonne in 2030, $75 per tonne in 2040, and $125 per tonne in 2050. Since the
EF 2020 report was issued, the Government of Canada has announced that the federal
carbon tax will increase from its 2020 level of $30 per tonne and will reach $170 per
tonne by 2030. This goes beyond an evolving energy scenario towards a net-zero
energy system.

21

In making these observations, Enbridge is not suggesting that one of the Evolving
Scenario, or the Towards Net-Zero scenario, 13 or the CAPP 2019 forecast or the Wood
Mackenzie forecast (provided by Enbridge in response to CER IR 6.2.a14) is correct and
the others are incorrect. The point is that whether pipeline capacity from the WCSB,
including capacity on the Mainline, will continue in the future to be insufficient to meet
the demand for capacity is uncertain. An examination of the benefits and impacts of

CCRL-FCL response to Enbridge IR 1.6.d and 1.9.a, PDF pp. 6, 13 (C11755-3).
Figure R.12, PDF. p. 46 (https://www.cer-rec.gc.ca/en/data-analysis/canada-energy-future/2020/canada-energyfutures-2020.pdf).
12 CCRL-FCL response to Enbridge IR 1.6.d, PDF p. 6 (C11755-3).
13 https://www.cer-rec.gc.ca/en/data-analysis/canada-energy-future/2020/canada-energy-futures-2020.pdf.
14 CER IR 6.2.a Attachment – Wood Mackenzie Western Canadian Supply and Pipeline Takeaway Capacity
(C11746-3).
10
11
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Mainline Contracting should therefore not be based solely on an assumption that
pipeline capacity will remain scarce.
4.
22

VOLUME RISK
One of the reasons for Mainline Contracting is to enable Enbridge to compete to retain
volumes on its system by meeting the demands of its shippers for firm service. The
Mainline faces competition from current and future pipelines serving the WCSB,
including pipelines with contracted capacity. Providing firm service will help Enbridge to
retain volumes and lower its volume risk. 15

23

EPAC and the CSG refer to a December 2018 investor presentation made by Enbridge
entitled Mainline Positioning & Competitiveness, 16 which describes the demand from the
markets served by the Mainline, comprising ~2 million bpd of sole sourced supply into
PADD II and >1 million bpd of downstream contracts delivering into PADD III. They
conclude from this presentation that the Mainline faces limited downside from
competition and faces no serious risk of offloading.

24

As stated in the presentation, Enbridge considers that the Mainline is highly competitive,
offering premium value and access to multiple refining markets. It cannot be taken from
this, though, that the Mainline faces no volume risk. As discussed in the Reply Evidence
of Mr. Earnest, it is necessary to have regard for specific matters like the actual
utilization of the captive refinery market – which has ranged from 573 kbpd per month to
1,252 kbpd per month – and the duration of the downstream pipeline contracts, many of
which expire between 2024 and 2026. 17 The strong demand-pull from the markets does
not guarantee that the Mainline will term be fully utilized over the long.

25

Moreover, the volume risk faced by the Mainline is a function not only of the demand for
the transportation service that it provides, but also of the supply that will be available to it
to transport. Note that the Enbridge December 2018 presentation refers to the CAPP
2018 crude oil forecast, which projected that Western Canadian crude oil supply, driven
primarily by the oil sands, would grow by about 1.6 million bpd from 2017 to 2035.

15 The NEB reached this same conclusion in the context of introducing firm service on the existing Trans Mountain
system. See Decision RH-2-2011, PDF p. 27 (A37359-1).
16 EPAC evidence, Figure 7 (C10190-2); CSG evidence, Figure 16 (C10237-2).
17 Earnest reply evidence, PDF pp. 11-12; 13-15.
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EPAC and the CSG do not address whether it remains reasonable to rely on such a
forecast of supply growth.
26

An illustration of what could happen, absent Mainline Contracting, if the WCSB crude oil
available for export were to be less than the ex-WCSB pipeline capacity was provided in
2020, when the pandemic and the actions of OPEC had significant impacts on WCSB
crude oil supply and demand. The Mainline became the swing pipeline from the WCSB.
Throughput on the Mainline ex-Gretna decreased by approximately 400 kbpd in Q2 and
300 kbpd in Q3 compared to planned throughput. Meanwhile, the other pipelines,
including the Keystone pipeline, remained highly utilized. As TC Energy advised its
investors, “Long-term take-or-pay contracts provide resiliency compared to uncontracted
systems”. 18
5.

27

MAINLINE EXPANSIONS
Another reason for Mainline Contracting is that it will provide the appropriate price
signals about if and when to undertake expansions of the Mainline. Enbridge requires
assurance that the existing Mainline capacity will be utilized before it will invest in
additional capacity.

28

Mr. Priddle on behalf of the CSG observes that Enbridge has been able to efficiently
expand capacity for seven decades while operating under a 100% uncommitted service
model, and he suggests that Enbridge can continue to do so. He states that the need for
new capacity has been satisfactorily signaled in forecasts of crude oil supply and
markets such as are carried out by CAPP. 19

29

The fact is, though, that the world as described by Mr. Priddle has changed. There are
now many different scenarios about how energy futures might unfold, and the large
differences in the projections underscore the uncertainty about what the actual future
conditions will be. Enbridge would reiterate that, notwithstanding Mr. Priddle’s historical
perspective, it does not intend to invest in expansions without having certainty that the
existing Mainline capacity will continue to be demanded by shippers. Mainline
Contracting would provide that needed certainty.

18
19

Enbridge response to CER IR 5.4.c, PDF p. 22 (C09909-2).
Priddle evidence, A26 (C10237-5).
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Access to the Canadian Mainline

This section of the Reply Evidence will address the assertions made by some
intervenors respecting the effect that approval of the Application would have on
producers’ access to the Mainline.

31

EPAC claims that Mainline Contracting has the potential to block many upstream
producers from accessing the Mainline and will essentially shut small and medium
producers out of spot pipeline transportation. 20 To assess this claim, it is instructive to
consider the extent to which producers have historically accessed the spot capacity on
the Mainline. In this regard, Enbridge asked EPAC in IR 1.2.a to provide information
about the number of EPAC members that have shipped on the Mainline and the volumes
that they shipped. EPAC did not provide this requested information.

32

Table 1 shows, for the period 2010 to 2020: (i) the volumes and percentages of total
Canadian Mainline volumes that pure producers shipped on the Canadian Mainline from
the WCSB; and (ii) the number of pure producers that shipped on the Canadian Mainline
from the WCSB broken down by large 21, mid 22 and small 23 producers.
Table 1 - Producer Shipments on the Canadian Mainline from the WCSB
2010

2011

2012

2013

2014

2015

2016

2017

2018

140.6

158.0

62.0

41.6

49.6

126.6

225.7

252.5

264.5 239.9 231.8

7.48%

7.79%

2.81%

1.78%

1.92%

4.48%

7.21%

7.76%

7.76% 7.02% 7.06%

Large

6

5

4

4

5

5

6

6

6

5

5

Mid

1

1

2

4

4

2

2

2

1

1

1

Small

0

1

1

2

2

1

1

0

3

1

0

Volume (kbpd)
Percentage of Total
Canadian Mainline
Volume

2019

2020

Number of Producers

33

As the information in this table shows, most of the pure producers in the WCSB have not
historically accessed the spot capacity on the Mainline. Most of the producer volume

EPAC evidence, paras. 4, 128 (C10190-2).
Large producer in all tables has an average daily production in Canada >50 kbpd.
22 Mid producer in all tables has an average daily production in Canada of 10 to 50 kbpd.
23 Small producer in all tables has an average daily production in Canada <10 kbpd.
20
21
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has been shipped by a handful of large producers that hold capacity on connecting
downstream pipelines. 24
34

Enbridge notes the acknowledgement by EPAC that most EPAC members are not
shippers on the Canadian Mainline as they typically sell their crude oil production
upstream of the Mainline. 25 Enbridge has determined, based on the current EPAC
membership list, 26 that no EPAC member shipped on the Canadian Mainline in 2020
with the exception of CNRL, though it seems that CNRL did not become an EPAC
member until 2021.

35

Enbridge also notes the statements by EPAC that refiners are the shippers on the
Canadian Mainline for reasons of operational efficiency and that producers are
disadvantaged from being shippers because of the downstream verification
requirements. 27 Enbridge agrees that those parties with refining interests have chosen
to be shippers so that they can efficiently manage their crude oil requirements and the
timing of their crude oil deliveries. 28 With respect to producers, the information in Table
1 provides no indication that the Destination Verification Procedure (“DSV Procedure”)
approved by the Federal Energy Regulatory Commission (“FERC”) in 2013 prevented
them from being shippers; the number of pure producers that were shippers and the
volumes that they shipped actually increased after the implementation of the DSV
Procedure.

36

Saskatchewan claims that Mainline Contracting would "redistribute the pie" to the
advantage of parties with refining interests and would impact the significant number of
Saskatchewan producers that rely on access to spot service on the Mainline. 29 To
assess this claim, Enbridge asked Saskatchewan in IR 1.9 to provide information about
the number of Saskatchewan companies that use spot service on the Mainline and the
volumes that they ship. Saskatchewan did not provide the requested information.

37

Table 2 shows, for the period 2010 to 2020: (i) the volumes and percentages of total
Canadian Mainline volumes that pure producers shipped on the Canadian Mainline from
In 2018-2020, for example, the mid and small producers combined shipped 7.2 kbpd – 0.21% of the total Canadian
Mainline volume.
25 EPAC evidence, para. 2 (C10190-2).
26 EPAC response to Enbridge IR 1.1.a, PDF p. 2 (C11749-3).
27 EPAC evidence, paras. 39, 112-115 (C10190-2).
28 Application, para. 22 (C03823-2).
29 Saskatchewan evidence, paras. 6, 7, 71, 81 (C10235-2).
24
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Saskatchewan receipt points, 30 and (ii) the number of pure producers that shipped on
the Canadian Mainline from Saskatchewan broken down by large, mid and small
producers.
Table 2 - Producer Shipments on the Canadian Mainline from Saskatchewan
2010

2011

2012

2013

2014

2015

2016

2017

2018

2019

2020

20.2

10.1

9.2

6.4

3.9

1.4

0.2

0.2

0.3

0.0

1.0

4.69%

2.18%

1.97%

1.42%

0.77%

0.26%

0.03%

0.03%

0.06%

0.00%

0.19%

Large

2

2

2

2

1

2

0

1

1

0

1

Mid

0

0

1

1

2

1

1

0

1

0

1

Small

0

1

1

1

1

0

0

0

0

0

0

Volume (kbpd)
Percentage of Total
Canadian Mainline
Volume
Number of Producers

38

As the information in this table shows, Saskatchewan producers, with only a couple of
exceptions, have not historically accessed the spot capacity on the Mainline. They
instead choose to sell their production upstream of the Mainline, primarily to the
integrated companies and refiners that then ship it on the Mainline.

39

Inter Pipeline asserts that if Mainline Contracting is approved, producers that ship on the
Mid-Saskatchewan Pipeline System (“MSPL”) to Kerrobert will be allocated less capacity
on the Canadian Mainline than they have used historically. 31 To assess this assertion,
Enbridge asked Inter Pipeline in IR 1.7 to provide information about how much Mainline
capacity has historically been used by these producers. Inter Pipeline replied that it
does not know.

40

Table 3 shows, for the period 2010 to 2020: (i) the volumes and percentages of total
Canadian Mainline volumes that pure producers shipped on the Canadian Mainline from
Kerrobert; and (ii) the number of pure producers that shipped on the Canadian Mainline
from Kerrobert broken down by large, mid and small producers.

30
31

Kerrobert, Regina and Cromer.
Inter Pipeline evidence, PDF pp. 6-7 (C10234-2).
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Table 3 - Producer Shipments on the Canadian Mainline from Kerrobert
2010
Volume (kbpd) 13.8
Percentage
of Total
Canadian
Mainline
Volume
11.20%
Number of
Producers

41

2011

2012

2013

2014

2015

2016

2017

2018

2019

2020

9.0

6.6

6.0

3.2

1.1

0.2

0.0

0.0

0.0

0.9

6.16%

4.96%

4.53%

2.14%

0.70%

0.11%

0.00%

0.00%

0.00%

0.52%

Large

2

2

2

1

1

1

0

0

0

0

1

Mid

0

0

1

1

2

1

1

0

0

0

0

Small

0

1

1

0

0

0

0

0

0

0

0

As the information in this table shows, producers have historically used virtually no spot
capacity on the Mainline from Kerrobert. Rather, they sell their production to Mainline
shippers prior to the volumes being injected onto the Mainline.

42

The information provided above, with respect to shipments from the WCSB,
Saskatchewan, and Kerrobert, indicates that Mainline Contracting will not result in
Mainline capacity being taken away from producers and given to companies with refining
interests. Producers have generally not shipped on the Mainline, with the exception of
those that hold capacity on connecting downstream pipelines. It could well be that, if
Mainline Contracting is approved, it is primarily parties with refining interests and parties
(including producers) that have downstream pipeline capacity that will contract for
service on the Mainline. But this would not be a "redistribution of the pie". This would
be entirely consistent with the current and past usage of the Mainline under the 100%
uncommitted service structure.

43

Enbridge notes that, in responses to information requests, EPAC and Saskatchewan
express the view that producers are still "accessing the Mainline" when they sell their
production upstream of the Mainline to parties (largely those with refining interests) that
actually do ship on the Mainline. 32 But even in this context, Mainline Contracting will not
block shippers from accessing the Mainline. Producers will be able to continue to sell
their production in the liquid Edmonton and Hardisty markets and upstream of the
Mainline, just as they have been doing. The allegation that refiners would be able to

EPAC response to Enbridge IR 1.3.a, PDF p. 5 (C11749-3); Saskatchewan response to Enbridge IR 1.2, PDF pp.
6-10 (C11754-3).
32
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exercise market power and reduce the price of oil paid to producers in these markets is
addressed later in this Reply Evidence and in the Reply Evidence of Dr. Church. 33
6.2
44

Contracting by Producers

While pure producers may decide to continue to sell their production upstream of the
Mainline, they will have the opportunity to contract for Mainline capacity should they
choose. The terms and conditions of the Producer Requirements Contract were
developed during the negotiations to facilitate contracting by producers. Vermillion
Energy and Connacher Oil and Gas are examples of producer companies that have
expressed an interest in doing so.

45

The CSG in its evidence notes that there are differences between the physical
characteristics of crude oil and natural gas, and it discusses the requirement for
blending, the challenges of maintaining a continuous flow of production, and the need for
balancing of different crude streams to satisfy a refinery’s crude appetite. 34 These
factors are not unique to Western Canada and have certainly not prevented producers
from entering into long-term contracts for service on other pipelines that compete with
the Mainline where it has been in their individual commercial interests to do so. The
Mainline Contract Offering was developed with the circumstances of crude oil producers
in mind, having regard for both the product characteristics and production variability.

46

A concern has been expressed that Enbridge’s DSV Procedure would prevent producers
that cannot verify their own volumes from becoming contract shippers on the Canadian
Mainline. 35 The reality, though, is that irrespective of destination verification, producers
need to make commercial arrangements with refiners in order to ship their oil on a
pipeline. A producer does not just inject barrels at a receipt point and “float” them on a
pipeline in the hope of later finding a refiner to take them. This is the case whether the
pipeline provides access to different refineries at different delivery points or provides
access to different refineries at a single delivery point.

Church reply evidence, PDF pp. 63-72.
CSG evidence, paras. 43-49 (C10190-2).
35 CSG response to CER IR 1.1.a, PDF p. 4 (C11765-2); EPAC evidence, para. 34 (C10190-2).
33
34
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The assertion has been made that refiners might block producers from using capacity
that they contract by withholding destination verification. 36 However, this assertion is
wholly unsupported. The evidence filed in this proceeding indicates that refiners have
never withheld destination verification of a third party’s barrels destined for their
facilities. 37 The interest of refiners is in reliably securing feedstock for their facilities, and
their motivation would be to enter into commercial arrangements with producers that
hold firm capacity, not block them from using their capacity.

48

An issue has also been raised by some intervenors about the liquidity of the market
served by the Mainline. 38 Enbridge would note in this regard that contracts for Long
Haul service are not point to point, in the sense that a contract holder could only
transport crude oil from one receipt point to one delivery point. A Long Haul contract
would provide a producer with the ability to inject crude oil at any of five receipt points on
the Canadian Mainline and deliver it to any of 12 delivery points on the Lakehead
System and in Eastern Canada. The producer would have the option to enter into shortor long-term commercial arrangements with one or more of many different refiners.

49

The Mainline also connects to a number of downstream pipelines that provide
transportation to the market hubs at Cushing and Patoka and on to the US Gulf Coast
(“USGC”). Details are provided in Enbridge’s response to CER IR 6.4.b. 39 The Mainline
Transportation Services Agreements (“TSAs”) have been structured so that a shipper
can convert all or a portion of its Mainline contract into a future downstream pipeline
contract for capacity that it is awarded in a future downstream pipeline open season.
Enbridge is in the commercial development stage of sizable expansions to the Flanagan
South, Seaway and Southern Access Extension pipelines, which will provide even more
contract and uncontracted capacity to the Cushing, Patoka, and USGC markets. These
downstream pipeline expansions, and potential Mainline expansions that are required,
could be unlocked with Mainline Contracting.

See, for example, the letter of comment of Caltex Resources dated December 7, 2021 (C10236-1); CSG response
to Enbridge IR 1.23, PDF pp. 54-56 (C11771-2).
37 BP response to CER IR 1.5.b.4, PDF p. 16 (C11756-2); Cenovus response to CER IR 1.4.b.4, PDF p. 12 (C117682); IOL response to CER IR 1.4.b.4, PDF p. 15 (C11761-2); Suncor response to CER IR 1.3 b, PDF p. 12 (C117622); URC response to CER IR 1.4.b.4, PDF p. 12 (C11748-2); Valero response to CER IR 1.3 d, PDF p. 8 (C11759-3).
38 EPAC evidence, para. 35 (C10190-2); CSG evidence, para. 37 (C10190-2).
39 Enbridge response to CER IR No. 6.4.b, PDF pp. 15-16 (C11746-2).
36
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Enbridge is also in the commercial development stage of a sizable merchant storage
project at the Flanagan terminal, which is unlikely to proceed without Mainline
Contracting. 40 Having tankage and connecting pipelines at Flanagan would facilitate the
development of a trading hub at which Canadian heavy oil prices would be provided by
price reporting agencies like Platts and Argus. This is how Cushing developed as a
price hub for Western Canadian Select (“WCS”).
6.3

51

Pricing Impacts

The CSG and EPAC claim that if the Canadian Mainline is contracted before there is
sufficient ex-WCSB egress, the WCSB will suffer negative price impacts. They claim
that by putting the majority of Mainline capacity in the hands of downstream refiners,
Mainline Contracting will tilt the balance of bargaining power in the refiners’ favour,
which will in turn cause the price of crude oil to decrease. 41

52

To support their claims, the CSG and EPAC refer to market data from 2018 and point to
the differences between prices in the pre- and post-nomination periods. 42 Their theory is
that refiners’ bargaining power is restrained in the pre-nomination period because they
need to compete with each other to secure enough supply to support their overnominations of Mainline capacity – but that, if refiners have assured access to Mainline
capacity, as they will under Mainline Contracting, their bargaining power will not be
restrained and they will no longer have to offer competitive prices in the pre-nomination
period. 43 They point to the market reaction to Enbridge’s 2018 Supply Verification
Procedure (“SVP”) as proof that bargaining power will shift to refiners under Mainline
Contracting.

53

Enbridge disagrees with these claims and notes as follows:
•

EPAC and the CSG have focused on data from a very narrow and unrepresentative timeframe: 2018.

Enbridge response to CER IR 4.10.a, PDF p. 55 (C08985-2).
CSG evidence, para. 219 (C10237-2), EPAC evidence, paras. 22, 45, 51 (C10190-2), and EPAC response to
Enbridge IR 1.3.a, PDF p. 5 (C11749-3).
42 The pre-nomination period is synonymous with the pre-NOS market or period, the trade cycle, the index period and
the index trading cycle. The post-nomination period is synonymous with the post-NOS market or period and the postapportionment market or period.
43 CSG evidence, paras. 205-208 (C10237-2); EPAC evidence, paras. 46-49 (C10190-2).
40
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Parties with downstream refining assets do not have bargaining power over
WCSB producers, and the differences in prices that can be observed in the preand post-nomination periods do not demonstrate the existence of bargaining
power.

•

Enbridge’s implementation of the SVP in 2018 is not indicative of how the market
will react to Mainline Contracting.

6.3.1
54

The Circumstances of 2018

In 2018, the WCSB crude oil market was under considerable stress. WCSB supply
exceeded total egress, including rail, increasing the WCS-West Texas Intermediate
(“WTI”) price differential to the point of shut-in economics.

55

As shown in Figure 1, throughout 2017 and 2018 WCSB undiluted bitumen supply grew
significantly, increasing from an annual average in 2017 of 3184 kbpd to 3490 kbpd in
2018.
Figure 1: AER ST3 Total Alberta Bitumen Production Data
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This growth was caused by successive large oil sands projects coming into service. In
particular, CNRL commissioned Phase 3 of its Horizon project that was ramping up its
80 kbpd of new capacity during the first half of 2018, 44 just as Suncor and TOTAL were
midway through the ramp up of their new 160 kbpd Fort Hills mine. 45 Such projects were
put into service without having additional egress secured, stressing a market that was
underserved by pipelines and rail.

57

At the same time as supply was rapidly growing, the 600 kbpd Keystone Pipeline had a
leak in November 2017. The pipeline was initially shut down and then remained derated until May 2018. 46 The leak and subsequent shutdown of the pipeline caused an
immediate increase in storage levels in the WCSB as producers scrambled to find ways
to manage and avoid shut-in of production.

58

As a result of these circumstances, the demand for and utilization of storage grew.
Inventories rose over 20 million barrels from a low in 2017 to a peak in 2018. 47 Both
heavy crude and total crude oil storage utilization increased significantly from Q4 2017
into Q1 2018, pushing storage levels to high utilization levels. High storage utilization
levels reduce the efficacy of storage to act as a buffer against planned and unplanned
events and result in larger price changes than would otherwise occur at lower utilization
levels.

59

Throughout 2018, the need for rail exports also increased due to the rapidly rising crude
oil production. Although growth in rail loading capacity occurred, rail still struggled to
meet demand. For rail to meet the needs of supply, it would have been necessary for
producers to have made rail commitments prior to bringing on-line large new projects or
expansions.

60

A robust, well-working crude-by-rail system requires commitments to be made well in
advance of needs. Railway companies require multi-year commitments before they will
invest in additional capacity; loading terminals require long-term commitments to invest
https://www.cnrl.com/operations/north-america-exploration-and-production/oil-sands-mining/.
https://www.teck.com/operations/canada/operations/fort-hills/.
46 https://www.tcenergy.com/announcements/2017/2017-11-16transcanada-responds-to-oil-leak-in-amherst-southdakota/; https://www.tcenergy.com/announcements/2017/2017-11-27keystone-to-resume-crude-oil-deliveries-ontuesday-november-28.
47 Alberta Energy Regulator ST3 data https://www.aer.ca/providing-information/data-and-reports/statisticalreports/st3.
44
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capital to build or expand; and refiners or destination terminals need to make long-term
commitments to offloading facilities. In addition, shippers need to make long-term
commitments to purchase or lease railcars and need to develop the expertise to run a
rail program.
61

Figure 2 shows that even though rail exports of crude oil and diluted bitumen began to
increase in the second half of 2018, the capacity of rail was insufficient to match the
rapidly expanding production increase as the price of WCS declined below a rail
netback. At this time, storage was filling to operational limits and shut-in of production
began. Ultimately in December 2018 the Government of Alberta intervened in the
market and curtailed production, bringing crude oil supply in-line with the capacity of
pipeline and rail egress. 48
Figure 2: Crude Oil Exports by Rail (BPD) - LHS
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Bargaining Power

The CSG and EPAC claim that when egress is constrained, the price of crude oil is a
function of the relative bargaining power of buyers and sellers. 49 The CSG and EPAC
are incorrect. The price of crude oil in the WCSB is set by the producer’s best
alternative for the incremental barrel. Depending on the level of supply relative to egress
and a producer’s individual circumstances, a producer’s next best alternative could be, in
ascending order: (1) contracted pipeline space; (2) uncontracted pipeline space; (3) rail;
(4) storage; and (5) shut-in. Mainline Contracting will not alter the way that crude oil
prices are determined.

63

In his Reply Evidence, Mr. Earnest analyzes the crude oil price differentials between
Hardisty and Houston from April 2016 to December 2020 to determine the price-setting
mechanism. During that time period, all of the export pipelines were generally in
apportionment, and therefore producers’ next best alternatives would have been rail,
storage or shut-in. Mr. Earnest concludes that the marginal transportation cost
reasonably replicates the observed price differentials for that timeframe, excluding the
Fall of 2018, when shut-in economics was the price-setting mechanism. 50

64

Even crude oil pricing in the Fall of 2018 does not demonstrate that the price of crude oil
is set by the refiners’ exertion of bargaining power over producers. Figure 3 shows that
although the level of Mainline heavy crude oil apportionment, and therefore the level of
nominations, remained relatively consistent from March 2018 to November 2019, the
crude oil differential fluctuated between approximately US$10/bbl and US$45/bbl during
this time. If refiners had exerted bargaining power to influence the price of crude oil
during the Fall of 2018, nominations would have decreased as refiners entered into
fewer supply contracts. This was not the case. Rather, the differential fluctuated
independently from the refiners’ actions. The wide differential seen during this period
was caused by supply far exceeding available transportation options and storage.

49
50

CSG evidence, paras. 198-209 (C10237-2); EPAC evidence, paras. 45-46 (C10190-2).
Earnest reply evidence, PDF pp. 20-36.
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Figure 3: Mainline Heavy Crude Apportionment (Nominations) vs. WCS-WTI Differential

65

Differences between pre- and post-nomination crude oil prices also do not demonstrate
that buyers of crude oil with downstream assets have bargaining power over producers.
The data from the Fall of 2018 that the CSG and EPAC rely on to support their position
is not representative of typical WCSB crude oil pricing. Figure 4 shows the differential
between pre- and post-nomination pricing from 2010 to 2020. It is evident that, with the
exception of late 2017 and 2018, post-nomination pricing is not always lower than index
pricing; sometimes it is lower and sometimes it is higher. If crude oil purchasers did
have bargaining power over crude oil sellers, as suggested by the CSG, EPAC and
Dr. Makholm, one would expect that the price of crude oil in the post-nomination market
would always be lower than the price in the pre-nomination market. This is clearly not
the case.
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Figure 4: Difference in WCS Pricing Post-Pre Nomination, Hardisty, 2010-2021

66

As Dr. Church explains in his Reply Evidence, the existence of a difference in the crude
oil price between the pre- and post-nomination markets is consistent with a competitive
market. It is not indicative of a structural advantage for downstream refiners associated
with Enbridge’s nomination and apportionment procedures or refiner market or
bargaining power. Rather, this pricing difference reflects the relationship between the
extent of the supply imbalance to be resolved in the post-nomination market and the
capacity of the price-setting alternatives for resolving that supply imbalance. 51 In other
words, the price in the post-nomination market is determined in the same way as the
price in the pre-nomination market: on the basis of buyers’ and sellers’ next best
alternatives.

67

EPAC and the CSG also claim that Mainline Contracting will exacerbate the problem
with pushed-back barrels. They assert that if 90% of the Canadian Mainline is
51

Church reply evidence, PDF pp. 43-49.
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contracted and only 10% of the Canadian Mainline capacity is offered for spot service,
the percentage of apportionment of spot capacity, and thus the percentage of spot
nominations that are pushed back to producers and must therefore be sold in the postnomination market, will be as high as 83%. 52
68

The claim that Mainline Contracting will exacerbate the problem with pushed-back
barrels is incorrect. First, it is not even clear that there is a problem with pushed-back
barrels. As EPAC acknowledges, not all of the barrels that are nominated to the
Canadian Mainline and then apportioned and pushed back are real physical barrels;
many of them are “air barrels”. 53 Accordingly, when for many months in 2016-2020
apportionment was in excess of 40%, less than 8% of barrels were sold in the postnomination market; approximately 92% were sold in the pre-nomination market. 54
Second, Enbridge expects that Mainline Contracting will reduce the nominations of air
barrels as explained in response to CER IR 2.3.a. 55 However, even if this is not the
case and the spot space is, as EPAC and the CSG suggest, apportioned 82-83% under
Mainline Contracting, no greater number of barrels will be pushed back to producers
than are today. Table 4 uses the CSG assumptions 56 for crude nominations and
apportionment to demonstrate that, if the nomination level was the same under Mainline
Contracting as it is today, the same volume of crude oil would be apportioned, and thus
“pushed back” to producers.

EPAC evidence, paras. 61-64 (C10190-2); CSG evidence, paras. 84-85 (C10237-2).
EPAC evidence, para. 62 (C10190-2).
54 Church reply evidence, Table 3A.
55 Enbridge response to CER IR 2.3.a, PDF p. 7 (C07648-2).
56 CSG evidence, Table 4 (C10237-2).
52
53
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Table 4 - Illustrative Example of Simplified Apportionment Calculation
for 100% Uncommitted and 10% Uncommitted Capacity
(kbpd)

MLC 10% Spot
(Crude Only)

(a)

Total Ex-GF Nominations

4,610

4,610

(b)

Ex-Gretna Spot Capacity

3,084

324

(c)

Ex-Gretna Contract Capacity

0

2,760

3,084

3,084

0

2,760

4,610

1,850

33.1%

82.5%

N/A

0.0%

33.1%

33.1%

1,526
0

1,526
0

1,526

1,526

(d)

Total Ex-Gretna Capacity (Crude Only)

(e)

Contract Nominations

(f)

Spot Nominations (a- e)

(g)
(h)
(i)
(j)
(k)
(l)

6.3.3
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100% Uncommitted
(Crude Only)

Ex-Gretna Spot Apportionment ((f - b) / f)
Ex-Gretna Contract Apportionment ((e - c) / e)
Total Ex-Gretna Apportionment ((a - d) / a)
Spot Barrels Turn Back (f- b)
Contract Barrels Turned Back (e - c)
Aggregate Nominated Barrels Turned Back (j + k)

Supply Verification Procedure

Enbridge announced the SVP on May 24, 2018 in an effort to ensure that shippers had
adequate supply to support their nominations and to reduce nominations of air barrels.
Under the SVP, Enbridge established a Verified Supply Allowance for each Canadian
Mainline shipper at each Western Canadian receipt point and for each commodity grade
(heavy and light) based on a shipper’s prior 12 months’ actual receipts into the Mainline,
plus an allowance of 15% for heavy crude and 40% for light crude to account for supply
variability. Thus, every shipper that had shipped on the Canadian Mainline in the
previous 12 months was given access to Canadian Mainline capacity. The SVP did not
entail a small subset of shippers being given control over Enbridge Mainline capacity, 57
did not give refiners a disproportionate share of Mainline capacity, 58 and did not cause a
significant change in access to pipeline capacity. Because the SVP essentially
prohibited heavy crude oil shippers from nominating more than their historical shipments
plus 15%, and light shippers from nominating more than their historical shipments plus
40%, the SVP effectively capped the Mainline nominations and apportionment. 59

Makholm evidence, A9 (C10237-4).
Makholm evidence, A36 (C10237-4).
59 If a shipper wished to nominate more than its Verified Supply Allowance, it would have had to show that it had
incremental supply to support its nomination (i.e., evidence of physical plant addition plus sustainable production
profile).
57
58
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As Figure 5 shows, contrary to the claims of the CSG and EPAC, the price of crude oil
did not decline when the SVP was announced on May 24. Rather, the price of crude oil
started declining on May 28, the first trading day after the Canadian Pacific Rail (“CP”)
workers’ union had issued a 72-hour strike notice and one day ahead of the rail workers
going on strike. 60 In Q2 2018, CP had transported about 50 percent of the railed crude
oil volume. 61 As a result, the pending CP strike created an immediate threat to
transportation of crude by rail and contributed to the corresponding sharp drop in WCS
prices.
Figure 5: CP Rail Strike Announcement Impacted Markets
USD/bbl
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Sources:
NE2 and Calrock Trades Data.
Notes:
[1] Only trades in month t with delivery in month (t+1) are considered in calculations.
[2] Averages are weighted by the volume of trade.

71

Figure 6 shows that for most of 2018, WCS experienced a high level of price volatility
and widening price differentials. Although the market experienced numerous price
60

https://www.theglobeandmail.com/business/article-cp-rail-train-crews-go-on-strike-as-contract-negotiations-fail/

https://www.fool.com/earnings/call-transcripts/2018/07/18/canadian-pacific-railway-cp-q2-2018earnings-confe.aspx
61
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fluctuations that were at least as substantial as that seen at the time that Enbridge
implemented the SVP, none of these additional fluctuations corresponded to a time
during which Mainline shippers had “guaranteed access to capacity.”
Figure 6: WCS, Hardisty – WTI, Cushing: 2018

72

The SVP was a sudden change to the rules of the market that was implemented with
minimal notice. Sudden changes in market rules can result in market reactions that
would not occur if the change was implemented with sufficient notice. This is especially
so when a market is, like the WCSB was in 2018, already under stress.

73

When Enbridge implemented the SVP, market participants had already organized their
business (taken positions) for July business based upon the market rules in effect before
the Procedure was implemented. On June 1, shippers began expressing concerns to
Enbridge about various market behaviours. As a result of these concerns, Enbridge
withdrew the SVP on June 4, a day after the June trading period for July nominations
had begun.
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Enbridge retracted the SVP before the market could adjust to the change in rules.
Enbridge believes that had the Procedure remained in place, market participants would
have adapted, and the market would have returned to its state prior to the introduction of
the SVP.

75

In any event, Mainline Contracting is not like the SVP. The SVP was implemented with
minimal notice and shocked an already stressed market. By the time Mainline
Contracting is implemented, the market will have been aware of the coming change for
more than three years. Furthermore, Enbridge expects that it will take at least six
months between the CER approval of Mainline Contracting and its implementation. As a
result, market participants will have ample time to adjust their buying and selling
strategies to account for Mainline Contracting.

76

Under Mainline Contracting, parties that are currently not shippers on the Canadian
Mainline will have the option to secure capacity. This was not the case with the SVP. In
addition, Mainline Contracting will not constrain Mainline nominations as the SVP would
have done. Enbridge does not propose to change any of the current verification
procedures when Mainline Contracting is implemented. 62 If, as the CSG and EPAC
claim, 63 nominations remain as robust under Mainline Contracting as they are currently,
then shippers will continue to compete for supply contracts to support their nominations,
and thus the same dynamic that the CSG and EPAC credit with keeping prices high in
the pre-nomination market 64 will continue.

77

Rather than causing the type of price volatility experienced in 2018, Mainline Contracting
should prevent such market circumstances. Producers claim that they rely in part on
Enbridge’s 100% spot capacity to invest in new oil production. 65 This reliance can result
in increased production without a corresponding increase in egress required to get the
production to market. Mainline Contracting would encourage producers to arrange for
sufficient transportation capacity for their incremental volumes before ramping up
production via their major projects. Mainline Contracting will therefore ensure that
supply growth is more closely matched with egress and will prevent the flooding of the

62 Suncor acknowledges there are important distinctions between the SVP and Mainline Contracting in its response to
CER IR 1.2.b, PDF p. 9 (C11762-2).
63 CSG evidence, para. 66 (C10237-2); EPAC evidence, para. 66 (C10190-2).
64 CSG evidence, para. 206 (C10237-2); EPAC evidence, para 48 (C10190-2).
65 Saskatchewan evidence, paras. 16, 87 (C10235-2), EPAC evidence, para. 3 (C10190-2).
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market and the swamping of existing egress that lead to shut-in economics, as was seen
in 2018.
6.4
78

Importance of Producer Interests

Mr. Priddle on behalf of the CSG states that the Mainline was constructed to serve the
interests of Canadian oil producers, and that this has remained the Mainline’s purpose,
as reflected in the central role that CAPP has played in successive settlements of the
Mainline’s tolls. 66 It is the view of Mr. Priddle that Enbridge should not be permitted to
convert the Mainline from 100% uncontracted service to 90% contract service because
this would give contract shippers market power over uncontracted shippers in the
unregulated secondary market and because it would reduce producers’ choice and
optionality in seeking refining markets.

79

Enbridge does not suggest that the interests of its producer stakeholders are
unimportant. It is not the case, though, that producers are the only or the primary
stakeholders that are interested in the Mainline’s services and tolls. CAPP was not the
“principal interlocutor” in the CTS negotiations as Mr. Priddle suggests. 67 The CTS was
negotiated by the 2011 Negotiating Team, which included not only CAPP, but also
refiners and integrated companies that shipped the majority of volumes on the Mainline
in 2010. As well, the Representative Shipper Group (“RSG”), which was established
pursuant to the CTS to provide a collaborative forum to resolve issues related to the
CTS, is comprised of Enbridge and interested parties including shippers of record,
refiners, producers, industry associations, and governments. CAPP is only one of the 36
interested parties on the RSG. Moreover, the membership of CAPP itself is not
comprised solely of companies that are pure producers, but includes companies that
have refining interests.

80

Mr. Priddle’s concern about market power stems from a view that those parties that
contract for Mainline capacity would be able to sell it in the secondary market for a profit
whenever the total pipeline capacity is less than the demand for it. 68 This view ignores
that parties with refining interests want to contract for Canadian Mainline capacity for the
purpose of using it to transport WCSB crude oil to their refineries, not for the purpose of

Priddle evidence, A12-13 (C10237-5).
Priddle evidence, A19 (C10237-5).
68 Priddle evidence, A33 (C10237-5).
66
67
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selling the capacity in the secondary market. It also ignores the fact that contracting
parties would end up selling capacity in the secondary market at a discount whenever
there is excess egress capacity during the contract term. 69
81

With regard to Mr. Priddle’s concern about producers’ choice and optionality in seeking
refining markets, while producers will have the opportunity to contract for capacity on the
Mainline and use that capacity to supply refineries that are served by the Mainline, there
is no requirement for them to do so. They can, if they wish, continue to sell their
production in the Edmonton and Hardisty liquid markets or upstream of the Mainline to
shippers on the Mainline or to shippers on other pipelines, or they can ship their
production on other pipelines on which they have contracted for capacity themselves.

82

The CSG states that producers do not want to lock themselves into contracts on the
Mainline because they want the flexibility to ship volumes on the Mainline when and to
the extent that they want, so that they can elect to sell their production to other nonMainline markets when it benefits them. 70 This notion of being locked in by contracts
does not apply only to producers making commitments to markets served by the
Mainline. It also applies to refiners making commitments to WCSB supply sources
accessed by the Mainline. Refiners like BP, Motiva and URC have expressed a desire
to contract for service on the Mainline. They are prepared to make long-term
commitments to use the Mainline and to use WCSB supply to feed their refineries. This
would provide an assured market to WCSB producers without them being locked into
selling their oil to that market.
7.

83

FLANAGAN SOUTH PIPELINE ISSUES
Some of the members of the CSG, including MEG, hold capacity on the Flanagan South
Pipeline. They advise that, if Mainline Contracting is approved, they would intend to
contract for service on the Canadian Mainline in order to use their downstream Flanagan
South Pipeline capacity. 71 They express concern that there may be a mismatch
between the amount of Flanagan South Pipeline capacity that they hold and the amount
of Mainline capacity that they can contract for in the open season. MEG also expresses

CSG response to Enbridge IR 1.13.e, PDF p. 27 (C11771-2).
CSG responses to Enbridge IRs 1.25 and 1.40, PDF p. 59-60 and PDF pp 84-85 (C11771-2).
71 CSG response to Enbridge IR 1.20, PDF p. 51 (C11771-2).
69
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concerns about the possibility of increased deficiency payments and financial obligations
and decreased flexibility as a result of Mainline Contracting.
7.1
84

Mismatch of Capacity

MEG advises that there has been a mismatch between its Flanagan South Pipeline
capacity and its Mainline capacity in almost all months since its Flanagan South Pipeline
service commenced in December 2014. 72 The reason for the mismatch is that there has
been apportionment on the Mainline, such that MEG and other shippers have not been
allocated all of the capacity that they nominate.

85

Mainline Contracting will not cause a mismatch between Flanagan South Pipeline
capacity and Mainline capacity. If there is a mismatch, it will be because the Flanagan
South Pipeline shipper is unable to acquire enough committed and/or uncommitted
capacity on the Mainline to match its Flanagan South Pipeline capacity commitment.
This may occur if there remains a shortage of Mainline capacity, regardless of whether
the Canadian Mainline is contracted.

86

In this regard, it is uncertain that the open season for contracting Canadian Mainline
capacity will be over-subscribed and that capacity on the Mainline will in the future be
insufficient to meet the demand for it. However, Enbridge agrees with the CSG that,
should shippers on downstream connecting pipelines continue to be unable to secure
the Mainline capacity that they need to utilize their downstream pipeline commitments,
the proper solution to this misalignment is the addition of Mainline capacity. 73 The
results of the Mainline Contracting open season will signal whether an expansion of the
Mainline is required.

87

MEG also claims that a capacity mismatch between its Flanagan South Pipeline capacity
and its Mainline capacity following Mainline Contracting could expose it to Flanagan
South Pipeline Monthly Shortfall Payments. 74 But in its response to Enbridge IR 1.6,
MEG acknowledges that it can fully mitigate the risk of incurring Flanagan South Pipeline
Monthly Shortfall Payments by simply nominating its full Flanagan South committed
volume on the Canadian Mainline for delivery to the Flanagan South Pipeline.

MEG response to Enbridge IR 1.7.a, PDF p. 10 (C11753-3).
CSG response to Enbridge IR 1.24.c, PDF p. 58 (C11771-2).
74 MEG evidence, para. 64 (C10221-2).
72
73
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Deficiency Obligations

MEG claims in its evidence that Mainline Contracting would introduce the risk of
deficiency payments for the Mainline that would be incremental to its existing Flanagan
South Pipeline deficiency payments. But in its response to Enbridge IR 1.5.g, MEG
acknowledges that it does not foresee many circumstances where it would incur a
deficiency payment on the Mainline. The one situation in which MEG claims this may
happen is if Mainline scheduling does not coincide with Flanagan South Pipeline
injection requirements. 75 This is incorrect. Mainline committed shippers will not incur a
Mainline deficiency payment in the event that Mainline scheduling does not coincide with
Flanagan South Pipeline injection requirements. Furthermore, Sections 8.2 and 8.3 of
the Mainline TSAs mitigate the risk of MEG incurring a Mainline deficiency payment in
the event that its Mainline shipments do not reach their Mainline delivery point in the
month intended. These TSA provisions provide that if a shipper either over or under
delivers on its monthly volume commitment, it can offset that over or under delivery
against over or under deliveries made in the three prior months. The effect of these
provisions is to ensure that if a Mainline delivery is delayed or expedited such that it
does not arrive in the month intended, the impacted shipper will ultimately not be
required to pay either a deficiency payment or an uncommitted toll in relation to the
scheduling change.
7.3

89

Financial Obligations

MEG claims that Mainline Contracting would require it to assume a financial obligation in
excess of C$1.6 billion that would be incremental to its existing financial obligation for
the Flanagan South Pipeline. 76 MEG overstates the potential increased financial
obligation resulting from Mainline Contracting. If MEG was to enter into a Requirements
Contract on the Mainline to match its Flanagan South commitment, its financial
obligation to Enbridge would not be materially different than if it matched its Flanagan
South commitment through Mainline spot service.

MEG responses to CER IR 1.1.a.6, PDF pp. 2-3 (C11753-2) and Enbridge IR 1.5 g, PDF p. 8 (C11753-3).
MEG evidence, para. 12(c) (C10221-2). MEG has calculated its increased financial obligation on the basis of an 8
year Take or Pay TSA in para. 12(c) of its evidence (C10221-2) and the expectation that Enbridge will require
shippers to post an amount equal to one year’s worth of fixed toll payments, as stated in its response to Enbridge IR
1.1.c, PDF p. 2 (C11753-3).
75
76
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Flanagan South committed shippers’ financial obligations in respect of their Flanagan
South Pipeline contracts only relate to shipments on the Flanagan South Pipeline.
Shippers, like MEG, that also ship on the Mainline have a separate financial commitment
to the Enbridge Mainline. 77 That financial commitment is currently calculated on the
basis of the Mainline toll and volume shipped over a two-month period. When the Line 3
Replacement Project comes into service, the Line 3 Replacement Surcharge will be
added to the Mainline toll, and the financial obligations of all Mainline shippers will
increase accordingly. If MEG was to enter into a Mainline Requirements Contract, then
the Enbridge Mainline credit requirement would similarly be calculated on the basis of
the shipper’s Mainline commitment and Mainline committed toll owing over a two-month
period. Items that would cause an increase in the financial obligations of a shipper such
as MEG under Mainline Contracting are (1) if it contracts for more Mainline capacity than
it is currently using, or (2) if it decides to enter into a Take or Pay TSA instead of a
Requirements Contract.
7.4

91

Flexibility

MEG claims that if it contracts on the Canadian Mainline it will lose the flexibility currently
afforded to it to inject anywhere along the Mainline and pay the corresponding Flanagan
South Pipeline tolls. 78 MEG is incorrect. The Christina Lake Project contains all of
MEG’s proven and probable reserves, and the production from this project delivers into
the Mainline at Edmonton through a long-term transportation services agreement on the
Access Pipeline. 79 If MEG were to contract for Long Haul service ex-Edmonton, Section
4.3 of the Mainline TSAs provides that it may receive priority access for either exEdmonton or ex-Hardisty service. Ex-Edmonton service would permit MEG to deliver
into the Canadian Mainline at Edmonton, and ex-Hardisty service would permit MEG to
deliver into the Canadian Mainline at any of Hardisty, Kerrobert, Regina or Cromer.
Furthermore, by virtue of Section 7.5 of the Mainline TSAs, as a Flanagan South
Pipeline committed shipper, MEG would pay the Flanagan South Pipeline committed
International Joint Tariff (“IJT”) toll applicable to the shipment it made. If, for example,
MEG shipped from Kerrobert to Flanagan under its ex-Edmonton Long Haul TSA, it

MEG response to Enbridge IR 1.1.a, PDF p. 1 (C11753-3).
MEG evidence, paras. 55-56 (C10221-2).
79 MEG evidence, paras. 14 and 18 (C10221-2).
77
78
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would satisfy both its Mainline and its Flanagan South commitments and would pay the
Flanagan South Pipeline committed IJT toll from Kerrobert to the USGC.
8.

EASTERN CANADIAN REFINER ISSUES
8.1

92

CSG Issues

The CSG contends that Mainline Contracting would be detrimental to Eastern Canadian
refiners. Of note is that the only member of the CSG with an Eastern Canadian refinery
is Shell. IOL, which has refineries at Sarnia and Nanticoke, supports Mainline
Contracting. Suncor, which has refineries at Sarnia and Montreal, is not opposed to the
concept of contracting on the Canadian Mainline provided that the associated terms and
conditions, including tolls, are appropriate.

93

The primary concern of the CSG seems to be that Eastern Canadian refiners would not
be able to access all of the Western Canadian crude that they want under Mainline
Contracting if there is open season over-subscription and insufficient available spot
capacity. The fact is, though, that Eastern Canadian refiners have not been able to
access all of the Western Canadian crude that they want under the existing 100%
uncommitted service structure, because the Mainline has continuously been in
apportionment. 80 The concern about insufficient access to Mainline capacity does not
turn on whether the capacity is contracted or not. It turns on whether there will be
enough Mainline capacity to meet the overall shipper demand.

94

As already stated, there is doubt whether the open season for contracting Canadian
Mainline capacity will be over-subscribed and whether capacity on the Mainline will in
the future continue to be insufficient to meet the demand for it. But if it turns out that
Eastern Canadian refiners and other shippers are not able to get all of the Mainline
capacity that they want, the solution is to add Mainline capacity. Mainline Contracting
will facilitate Mainline expansions by providing the needed assurance that the existing
Mainline capacity will continue to be utilized.

95

The CSG also suggests that US PADD II refiners that have alternative feedstock
sources available to them could resell Mainline capacity that they contract to Eastern
Canadian refiners at a premium in the secondary market, resulting in a transfer of

80

IOL response to CER IR 1.1.a.2, PDF p. 4 (C11761-2); Suncor response to CER IR 1.1.a.2, PDF p. 4 (C11762-2).
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Canadian wealth to US wealth. 81 In this regard, Enbridge would observe that Eastern
Canadian refiners will actually have some advantages over US refiners in securing the
Mainline capacity that they need to meet their refinery requirements. These advantages
relate to the downstream pipeline contracts held by some refiners, as well as to the
relative sizes of the refineries and the extent to which they have historically sourced
WCSB crude from the Mainline.
96

Under the Open Season Procedures, a refiner can subscribe for a Receiving Refiner
Requirements Contract up to a limit that is the greater of A or B, with A being the lesser
of i) 90% of its nameplate refining capacity, and ii) its 24 month average of deliveries off
the Enbridge Mainline that originated at Western Canadian receipt points; and B being
the shipper’s current committed volumes under a downstream pipeline TSA. 82 Eastern
Canadian refiners that hold Line 9 contracts can therefore contract above their historical
Mainline deliveries (which are less than their Line 9 contracts and refinery capacities as
a result of Mainline apportionment). Most US refiners are not in the same position
because they either do not hold downstream contracts or, if they do, their proportion of
capacity on those downstream pipelines is smaller because much of the pipeline
capacity is held by WCSB producers. This puts Eastern Canadian refiners with Line 9
contract capacity in a better position to secure all of their refining requirements in an
over-subscribed open season.

97

Eastern Canadian refiners have a similar advantage in terms of being more likely to
contract for their refining requirements in the event of an over-subscription as a result of
being smaller than many of their US counterparts. For example, a refiner concerned
about over-subscription can subscribe for the maximum amount of capacity under a
Receiving Refiner Requirements Contract (based on its refining capacity or historic use
of the Mainline) and cover any shortfall by subscribing for Take or Pay capacity. A Take
or Pay subscription is limited to the greater of 1) 300 kbpd subtracted by the amount a
refiner requests under a Requirements Contract, and 2) 68.2 kbpd. 83 Therefore, a
smaller refiner with a refining capacity significantly less than 300 kbpd is able to top up
its contract volume with more Take or Pay capacity 84 than a large refiner with a refining
CSG evidence, paras. 250-252 (C10237-2).
Open Season Procedures, Section III(B)(1)(a) (C03823-19).
83 Open Season Procedures, Section III(B)(6) (C03823-19).
84 Take or Pay capacity could then be converted to Requirements Contract capacity to the extent that the refiner
received less Requirements Contract capacity than it had sought in the open season.
81
82

Enbridge Pipelines Inc.
Application for Canadian Mainline Contracting
RH-001-2020 File No.: OF-Tolls-Group-E101-2019-02 02

Enbridge Reply Evidence
Page 38 of 94

capacity closer to 300 kbpd. 85 This increases the chances of a smaller Canadian refiner
satisfying its refining requirements in the open season relative to its larger US
counterparts. 86
98

The CSG also notes that certain Eastern Canadian refiners rely on Bakken production
as accretive or alternate supply to WCSB production, and it claims that Mainline
Contracting would impair the optionality for these refiners to substitute feedstock sources
as their economics dictate. 87 Using the CSG’s own logic, these refiners should be able
to contract for Canadian Mainline capacity from the WCSB and then, when they run
Bakken crude, resell that capacity to US PADD II refiners at a premium in the secondary
market, resulting in a transfer of US wealth to Canadian wealth. The more fundamental
point, though, is that every refiner will need to make its own decision about whether and
to what extent to contract for Canadian Mainline capacity, having regard for its own
desire for certainty of access to capacity and for its own view of whether there will in the
future be a shortage or excess of capacity. Mainline Contracting provides the
opportunity for refiners to contract, but it does not obligate them to do so.
8.2

99

Valero Issues

Valero owns a refinery in Quebec that can accept either internationally sourced crude oil
via waterborne tanker or WCSB crude oil via the Mainline and Line 9. Valero advises
that it values the optionality to either ship on Line 9 or make deficiency payments as
allowed for by its Line 9 TSA. 88 To maintain that optionality, Valero does not wish to
subscribe for committed service on the Canadian Mainline to meet its Line 9 volume
commitment, because it would have to make deficiency payments on the Mainline when
it decides not to ship on Line 9 (to the extent that it does not sell its Mainline capacity in
the secondary market). Nor does Valero wish to rely on accessing the remaining
uncommitted service on the Mainline, because it believes that might not provide it with
adequate capacity to meet its Line 9 TSA commitment when it does decide to ship on
Line 9. Valero therefore opposes the Application.

Which would be limited to a Take or Pay request of 68.2 kbpd.
Evidence of Neil Earnest, Tables 1 to 5, which show Eastern Canadian refining capacity relative to US refining
capacity in PADD II and on the USGC, each with their historic reliance on supply from Canada, PDF pp. 8-12
(C03823-9).
87 CSG evidence, para. 254 (C10237-2).
88 Valero response to Enbridge IR 1.3, PDF p. 5 (C11759-2).
85
86
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Enbridge recognizes that Valero wants to maintain the option to run foreign crude at its
refinery and thus to use Line 9 and the Mainline when and to the extent that it wants.
But this does not mean that other refiners, that are prepared to make long-term
commitments to use the Mainline and to buy WCSB production to feed their refineries,
should be denied the opportunity to do so. Valero provides no explanation as to why its
business interests should prevail over those of other parties that are prepared to make a
commitment to the Mainline where Valero is not. Enbridge categorically denies any
suggestion that Valero’s Line 9 TSA was negotiated based on a commitment by
Enbridge that contract service would not be implemented on the Canadian Mainline
during the term of the Line 9 TSA. No such commitment was requested or provided.
9.

101

CCRL AND FCL ISSUES
CCRL and FCL characterize themselves as being entirely dependent on the Canadian
Mainline for the vast majority of their crude oil feedstock. 89 They state that they will need
to contract to get certainty of access to the Canadian Mainline, causing them to lose
supply flexibility both with regard to their current sources of supply and the amount of
crude oil they will require in the future as a result of changing regulations. 90 CCRL and
FCL express concern that Short Haul capacity will be over-subscribed in the Canadian
Mainline open season and that Enbridge should have set aside more Short Haul
capacity to address potential demand for Short Haul service. 91 Finally, CCRL and FCL
claim that the toll increases associated with Mainline Contracting are disproportionately
high for them relative to US destinations, rendering the proposed tolls unjust and
unreasonable. 92
9.1

102

Dependency on the Mainline

CCRL and FCL indicate that they can obtain 40% of the crude oil they require for their
refinery from the South Saskatchewan Pipeline, delivered from Enbridge terminal
transfers. 93 Terminal transfers will not be impacted by Mainline Contracting. Further,
this local supply is heavy crude which is sufficient to satisfy all of the requirements of
CCRL and FCL's heavy crude refining units. 94 The significance of heavy crude oil being
CCRL evidence, para 15 (C10225-2).
CCRL evidence, para 22 and 28 (C10225-2).
91 CCRL evidence, para 49-54 (C10225-2).
92 CCRL evidence, para 60-61 (C10225-2).
93 CCRL-FCL evidence, para 17 (C10225-2).
94 CCRL-FCL response to Enbridge IR 1.2.c, PDF p. 3 (C11755-3).
89
90
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available locally is that CCRL and FCL have experienced persistent Mainline
apportionment of only their heavy crude oil nominations, which they can backfill from
their heavy supply alternative. CCRL and FCL light nominations were apportioned in
2018 and 2019, but there has been no light apportionment for the last 12 months. 95
CCRL and FCL ship approximately 15% of their refined products on the Canadian
Mainline, and these nominations have not been subject to any apportionment. 96
9.2
103

Sufficiency of Short Haul Capacity

Enbridge originally proposed to offer 150 kbpd of Short Haul contract capacity.
However, in response to concerns raised by CCRL and FCL, Short Haul contract
capacity was increased to 200 kbpd. Enbridge is confident that this is more than enough
capacity to meet the demand for Short Haul contract capacity. The maximum volume
Enbridge has ever transported in the Short Haul segment is 178 kbpd in 2019. 97 The
main source of demand for Short Haul capacity is CCRL and FCL's 135 kbpd refinery.
There is only one other party with end-use demand service in the Short Haul segment,
which is the much smaller Moose Jaw Asphalt plant, with a capacity of 22 kbpd. 98 The
only other points of delivery for Short Haul service are storage facilities at Kerrobert and
Regina.

104

CCRL and FCL raise a hypothetical concern that another party may attempt to secure all
of the Short Haul capacity by subscribing for 300 kbpd in the open season, resulting in
an over-subscription of the Short Haul and CCRL and FCL not getting the contract
capacity that they seek from the Canadian Mainline. 99 This scenario is not possible. No
party can request a subscription of 300 kbpd of Short Haul capacity: the maximum
volume available for contracting in the Short Haul is 200 kbpd. 100 Even a hypothetical
scenario of a party other than CCRL and FCL requesting 200 kbpd in the Short Haul is
not realistic because the only significant market that can be served by the Short Haul is
the CCRL and FCL refinery. Any party contracting for Short Haul capacity would
ultimately have to sell its oil or its pipeline capacity to CCRL and FCL. If such a
hypothetical party did not use its contracted Short Haul capacity, that capacity would be

95 CCRL-FCL

response to Enbridge IR 1.8.b, PDF pp. 9-12 (C11755-3).
CCRL-FCL response to Enbridge IR 1.5, PDF p. 5 (C11755-3).
97 CCRL-FCL evidence, para 52 (C10225-2).
98 https://www.gibsonenergy.com/our-operations/moosejawfacility/.
99 CCRL-FCL evidence, para. 49 (C10225-2).
100 Application, Table 8.1, PDF p. 63 (C03823-2).
96
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offered for uncommitted service and would end up being made available to CCRL and
FCL on a spot basis, and the hypothetical party would incur deficiency charges.
9.3
105

Supply Flexibility

CCRL and FCL refer to the Evolving Scenario in the EF 2020 Report and foresee a
future risk to their demand for crude oil because of reduced demand for products refined
from crude oil or displacement of that demand by production of biofuels. 101 Mainline
Contracting was specifically designed to mitigate this risk for refiners served by the
Mainline. In addition to accommodating seasonal variations in CCRL and FCL's crude
oil requirements, the Requirements Contract addresses long-term risk of reduced crude
oil demand by refiners. CCRL and FCL acknowledge this but allege that a
Requirements Contract could reduce their flexibility to access local supply in cases
where that supply is more economic than crude oil available to them from the Mainline.
If CCRL and FCL want to have the same level of flexibility that they have today, they can
limit the Requirements Contract capacity they subscribe for and rely on Mainline spot
capacity, which would continue to be available for Short Haul service, as well as utilize
the South Saskatchewan Pipeline to source local heavy barrels.
9.4

106

Toll Increases

CCRL and FCL assert that their tolls under Mainline Contracting would increase by
nearly 50%. 102 In response to CER IR 1.4.c, CCRL and FCL show that the increase
would be about half that amount if their Mainline Contracting tolls were compared to the
CTS exit tolls. 103 However, this adjustment was still made without accounting for
discounts that would be available to CCRL and FCL under Mainline Contracting. Taking
into account these discounts, in addition to using the adjusted CTS exit tolls as the
appropriate comparison to assess toll impacts, CCRL and FCL's toll increase is reduced
to a non-volume weighted average of 14%. The calculation of this average with the toll
discounts applied is shown in Table 5.

CCRL-FCL evidence, paras. 26-28 (C10225-2).
CCRL-FCL evidence, para. 5 (C10225-2).
103 CCRL-FCL response to CER 1.4.c, PDF pp. 11-12 (C11755-3).
101
102

Enbridge Pipelines Inc.
Application for Canadian Mainline Contracting
RH-001-2020 File No.: OF-Tolls-Group-E101-2019-02 02

Enbridge Reply Evidence
Page 42 of 94

Table 5 - Corrections to CCRL and FCL Toll Assertions
CCRL/FCL’s View

Tolls in US$/bbl

FROM

TO

Edmonton
Hardisty
Kerrobert
Edmonton
Hardisty
Kerrobert
Edmonton
Edmonton
Regina
Regina

Regina
Regina
Regina
Regina
Regina
Regina
Gretna
Gretna
Gretna
Gretna

CTS CLT
TOLLS
July 1, 2020
COMMODITY CER Tariff
No. 470

LGT
LGT
LGT
HVY
HVY
HVY
CND
LGT
CND
LGT

Corrected View

Toll
MLC $5.70 Increase
Base Toll
per
(Appendix CCRL
35, MLC
and
application) FCL's
Evidence

[A]

[B]

1.3617
0.8827
0.6562
1.5426
1.0186
0.7469
1.9378
2.0540
0.8441
0.8941

1.6396
1.2927
0.9439
1.8762
1.4705
1.0625
2.5541
2.7059
1.2448
1.3106
Average:

[C]
= B/A
20%
46%
44%
22%
44%
42%
32%
32%
47%
47%

MLC 17YEAR
COMMITTED
Adjusted TOLLS
MLC
CTS Exit <300kbpd, Tolls vs.
Tolls
Full TVCD, Adjusted
(CER IR Full TVDD CTS Exit
1.8.d.3) [derived from Tolls
MLC
Application
Appendix 35]
[F] =
[D]
[E]
(E-D)/D
1.5404
1.5287
-1%
1.0313
1.2094
17%
0.7252
0.8883
22%
1.7139
1.7409
2%
1.1617
1.3689
18%
0.8123
0.9947
22%
2.2369
2.3741
6%
2.3480
2.5103
7%
0.9549
1.1668
22%
1.0029
1.2258
22%

38%

Average:

CCRL and
FCL's OverStatement
of Toll
Increase
(Percentage
Points)
[G] =
([C]-[F])*100
21
29
22
20
26
20
26
25
25
25

14%

24

Notes:

1.

[A] CCRL and FCL's quoted CLT tolls reflect exchange rate (1.30 USD/CAD) and m3/bbl conversion factor (6.2987 bbl/m3)
which are different from Enbridge's exchange rate (1.34 USD/CAD) and m3/bbl conversion factor (6.289811 bbl/m3).
2. [A] CCRL and FCL's quoted CLT tolls include LMCI and NPP as filed in Tariff No. 470.
3. [B] Mainline Contracting (“MLC”) tolls quoted do not include LMCI or NPP.
4. [D] Adjusted CTS Exit tolls assume that Line 3 Replacement (US$0.935/bbl distance adjusted surcharge) is in service with
full volume ratchet (US$0.175/bbl).
5. [D] Adjusted CTS Exit tolls include the $1.3B Integrity Credit surcharge (US$0.1298/bbl) which assumes throughput of 3,055
kbpd and an exchange rate of 1.34.
6. [D] Adjusted CTS Exit tolls assume CTS 20.1 surcharge of US$0.06/bbl.
7. [D] Adjusted CTS Exit tolls assume no GDPP escalation from 2020 transmission and terminalling tolls.
8. [D] Adjusted CTS Exit tolls do not include CER Abandonment Surcharges and NPP.
9. [E] The lowest committed MLC toll that CCRL and FCL would qualify for is $5.25 (the Base Toll of $5.70 less discounts for
Length of Term ($0.10), Total Volume Contracted ($0.05), and Total Volume Delivered ($0.30)). MLC tolls quoted do not
include LMCI or NPP.
10. Under CTS, surcharges resulting from future expansion projects would be charged to shippers. Under MLC, such project
costs would not be passed onto committed shippers.

107

Applying the toll increases reflected in Table 5 to CCRL and FCL’s historical invoiced
transportation costs, CCRL and FCL’s volume-weighted average annual Mainline
transportation costs would increase by approximately 8%.

108

The reason this toll increase is required is because setting the Canadian Local Tariff
(“CLT”) tolls in Canadian dollars under the CTS gave CCRL and FCL a significant
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foreign exchange benefit over the 10 years of CTS, as the value of the Canadian dollar
deteriorated from parity in 2011 to $0.71 in 2020. The distance relationship between
CLT and IJT tolls was established in 2011 at parity. As the Canadian dollar lost value
relative to the US dollar, the intended toll differential based on distance degraded, and
CLT shippers, like CCRL and FCL, benefited from a growing discount relative to IJT
tolls. If this foreign exchange discount is adjusted to restore the distance relationship to
where it was in 2011, there is no increase to CCRL and FCL tolls in real US$ terms.
Instead, the committed tolls that CCRL and FCL would pay under Mainline Contracting
are in fact 4 to 9% lower than the tolls would be if the full distance relationship
established in 2011 had been maintained. Therefore, CCRL and FCL’s claim, in
response to CER IR 1.4.c, that the Short Haul shippers are subsidizing the Medium Haul
and Long Haul shippers is incorrect. The Short Haul shippers have been paying less for
transportation service on the Mainline throughout the term of the CTS due to the
deterioration of the C$/US$ exchange rate. The Mainline Contracting toll design will
largely restore and thereafter maintain the distance relationship for all Mainline shippers
by setting both the CLT and IJT tolls in US$.
10.
109

REFINED PRODUCTS AND NGL ISSUES
The CSG asserts that there is a risk that a refined products shipper or shippers could
use a bidding strategy in the open season to secure capacity “that has consistently been
subject to ongoing apportionment” and obtain a disproportionately large proportion of the
refined products space, thus gaining greater control of supply and pricing into the
Saskatchewan and Manitoba markets. 104 Similarly, the CSG implies that Mainline
Contracting could adversely impact the operations of the Sarnia NGL fractionation,
storage and shipping facility in Eastern Canada by imposing a cap on the volumes that
the Sarnia facility can receive on a monthly basis, thereby increasing the cost of
operating the facility if it cannot obtain sufficient Mainline capacity. 105

110

These assertions by the CSG are not supported by the facts. Historically there has been
limited, or no, apportionment of refined products or NGLs on the Mainline, 106 even during
periods of very significant heavy and light crude apportionment. This is because refined
products and NGLs are transported exclusively on Line 1 and are apportioned
CSG evidence, para. 265 (C10237-2).
CSG evidence, paras. 269-270 (C10237-2).
106 Enbridge response to CER IR 1.11.a.2 Attachment (C06801-19).
104
105
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separately from crude oil nominations. 107 Only when there is excess capacity on Line 1
after NGLs and refined products are allocated does Enbridge utilize Line 1 capacity for
crude oil shipments. The very few historical instances of apportionment of NGLs and
refined products were caused by abnormally high nominations due to disruptions on
other pipeline systems.
111

The CSG’s contention that Mainline Contracting will impose a cap on NGL nominations
is also incorrect. While the maximum contract volume for a single NGL shipper is 75
kbpd, this limit was set to exceed any single shipper’s volume requirements. Subject to
the application of Enbridge’s verification procedures, there will be no restriction on the
volumes of NGLs that can be nominated monthly on an uncommitted basis, just as there
are no such restrictions today.

112

The CSG also implies that contracting will limit growth potential of NGL supply. 108
Mainline Contracting will have no effect on the capacity available to refined products and
NGLs on Line 1, which has always been made available for NGL and refined product
movements and will continue to be under Mainline Contracting.

113

Finally, it is noteworthy that the only two shippers of NGLs on the Mainline are not
members of the CSG, and neither has opposed the Application. During negotiations of
the Mainline Contract Offering, no current or prospective NGL or refined products
shipper requested an increase in the contract haul sizes for NGLs or refined products.
11.

114

INTER PIPELINE ISSUES
Inter Pipeline is concerned that Mainline Contracting will reduce its ability to deliver
crude from the MSPL to the Enbridge Mainline at Kerrobert, and that the geographic
distribution of receipts may change with Mainline Contracting, resulting in operational
changes that could impact Kerrobert receipts and uniquely disadvantage Inter
Pipeline. 109 Inter Pipeline also states that Enbridge has not engaged with it on its
operational concerns related to Mainline Contracting. 110

Enbridge response to CER IR 1.11.a.2, PDF pp. 62-63 (C06801-2).
CSG evidence, para. 269 (C10237-2).
109 Inter Pipeline evidence, PDF pp. 5-8 (C10234-2).
110 Inter Pipeline evidence, PDF p. 8 (C10234-2).
107
108
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For several reasons, Enbridge does not believe that the existing commercial dynamics
that govern Mainline shipments from Kerrobert will change with Mainline Contracting.
First, the capacity available for volumes entering the Mainline at Kerrobert will be
unchanged under Mainline Contracting from what it is today. Second, committed
shippers for ex-Hardisty Service Hauls can bring in their volumes at any Western
Canadian receipt point at or downstream of Hardisty, including Kerrobert, to satisfy their
commitments. Third, those refiners and integrated companies that ship from Kerrobert
today can be expected to continue to do so under Mainline Contracting, particularly
because the committed tolls from Kerrobert are lower than the tolls from either
Edmonton or Hardisty.

116

Enbridge also notes that Inter Pipeline has no assurance today under the CTS, nor
would it under any alternative service/tolling arrangement on the Mainline, that the
geographical distribution of shippers’ receipts will remain unchanged. That decision, as
it should be, is dictated by the market and not by the Enbridge Mainline service/tolling
arrangement in place.

117

Even if more volumes did originate at Edmonton and Hardisty under Mainline
Contracting than anticipated, that would not require operational changes to the Mainline.
As a result, there would be no operational changes that would “uniquely disadvantage”
Inter Pipeline. Inter Pipeline is positioned no differently than many other Mainline feeder
pipelines. Five third-party feeders at Hardisty and two others at Kerrobert own tanks and
directly inject into the Enbridge Mainline just as Inter Pipeline does. While Inter Pipeline
now says that Enbridge could help address its concerns by installing or contracting
additional tankage at Kerrobert, 111 Enbridge notes that Inter Pipeline chose to build its
own tankage rather than utilize Enbridge receipt tankage at the time of its original
connection to the Mainline. Inter Pipeline is also not uniquely positioned because of its
double batching requirement. Double batching is required of various feeders along the
Mainline for operational and safety reasons, and the double batching requirement for
Inter Pipeline was put in place in 2018. None of these operational realities is affected by
Mainline Contracting.

118

Inter Pipeline has never requested a meeting with Enbridge to discuss operational
concerns related to Mainline Contracting. Upon reading Inter Pipeline’s evidence,
111

Inter Pipeline response to CER IR 1.1.b, PDF pp. 2-3 (C11758-2).
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Enbridge representatives reached out to Inter Pipeline to schedule a meeting to discuss
operations and potential impacts of Mainline Contracting on Inter Pipeline and the
MSPL. The parties met on January 25, 2021, and Enbridge’s view is that the concerns
expressed by Inter Pipeline were commercial and not operational in nature. Enbridge
advised Inter Pipeline that it would welcome further discussions to attempt to address its
concerns.
12.
119

NEGOTIATION OF THE MAINLINE CONTRACT OFFERING
As described in the Application, the terms, conditions, and tolls of the Mainline Contract
Offering were developed through almost two years of extensive negotiations,
discussions and consultations involving Enbridge and its stakeholders. Enbridge signed
over 130 confidentiality agreements with individual parties that included large and small
producers, marketers, refiners, integrated companies, industry associations, and
provincial governments. There were thousands of communications that resulted in the
preparation of many TSA drafts that included hundreds of modifications to the offering.
The final terms, conditions, and tolls reflect a balance of gives and takes between the
interests of Enbridge and the interests of each of the stakeholders that participated in the
negotiation process.

120

Enbridge had intended to conduct the open season for Mainline Contracting prior to
requesting Commission approval of the terms, conditions, and tolls of the offering. The
results of the open season, in the form of contracts between Enbridge and shippers,
would have informed the determination of whether and to what extent the negotiated
package was acceptable to shippers. Because the open season could not proceed,
Enbridge instead provided letters from supporting shippers in the Application. These are
not just form letters expressing shipper support for Mainline Contracting, as Mr. Priddle
characterizes them. 112 The letters indicate that, in the view of those that provided them,
the package of terms, conditions, and tolls presented in the Application was the outcome
of negotiations that were fair, balanced and productive. This represents the view of
parties that ship in excess of 75% of the volumes 113 on the Mainline.

112
113

Priddle evidence, A33 (C10237-5).
Ex-Gretna.
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Some of the intervenors make claims in their evidence about the negotiations that
require reply.

122

CCRL and FCL state that Enbridge engaged with them from August 2018 to September
2019 but allege that Enbridge did not negotiate in good faith because, instead of
approaching the shippers as a collective group, Enbridge undertook a divide and
conquer strategy. 114 This allegation is entirely off base. Enbridge did not engage in
negotiations in a group setting with a view to reaching an agreement with its 130+
stakeholders because that would not have been practical given the diverse and often
competing interests amongst its stakeholders. 115 While negotiations were accordingly
conducted with stakeholders individually, every stakeholder had the opportunity to
participate in the negotiation process, and all changes made to the contract offering
were communicated to all stakeholders by providing them with the drafts of the TSAs.
Clearly no stakeholder would have been pleased with every change. The Mainline
Contract Offering represents compromises between the interests of Enbridge and its
potential shippers, as well as among the diverse and competing interests of the potential
shippers themselves.

123

Saskatchewan asserts that, while Enbridge met with it on numerous occasions from mid2018 through to December 2020, Enbridge failed to make changes to the Mainline
Contract Offering in order to reach a negotiated settlement that addressed
Saskatchewan industry stakeholder concerns. 116 But when asked in CER IR 1.3 b to
advise of the changes that could be made to the offering to make it more acceptable,
Saskatchewan replied that:
The Government of Saskatchewan is not aware of any changes to
specific terms and conditions or features of the Application that
would change the Government of Saskatchewan’s conclusion that
the Application is inconsistent with the requirements of the

CCRL-FCL evidence, paras. 35-37 (C10225-2).
As was stated in the RH-001-2012 Decision respecting the negotiation of the terms, conditions and tolls for TMEP:
“The Board notes that parties are not precluded from conducting bi-lateral negotiations and there may be
circumstances when this type of negotiation is appropriate. In this case, the Board is of the view that the respective
competitive position of prospective shippers may have influenced negotiations if such negotiations would have
occurred in a group setting. As a result, the Board finds Trans Mountain’s use of bilateral negotiations to be legitimate
in this case.” (PDF pp. 24-25)
116 Saskatchewan evidence, para.52 (C10235-2).
114
115
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Canadian Energy Regulator Act and not in the Canadian public
interest. 117
It is not credible for Saskatchewan to complain that Enbridge did not change the contract
offering to settle Saskatchewan’s concerns when there are no changes that Enbridge
could have been made to achieve that result.
124

The same goes for the members of the CSG. They assert that they repeatedly raised
concerns with Enbridge about the Mainline Contract Offering but Enbridge made no
changes to the offering to accommodate their concerns. 118 But when asked in CER
IR 1.5.b whether certain terms or conditions or features of the Application could be
modified to make it more acceptable, the CSG replied that:
There are no terms and conditions or features of the Application
that could be modified to make it more acceptable to the CSG. 119
It is not credible for the CSG members to complain that Enbridge did not change the
contract offering to accommodate their concerns when there are no changes that
Enbridge could have made to achieve that result.

125

The CSG also asserts that Enbridge negotiated the core terms of its proposal with only
seven shippers. 120 This is incorrect. The CSG misconstrues Enbridge’s revised
response to Valero IR 2.18, which focused on discussions Enbridge had with shippers
regarding offering priority service on the Canadian Mainline before Enbridge began
negotiating the Mainline Contract Offering with shippers in 2018. As stated in that
response, “In the fall of 2017, prior to commencing negotiations in 2018 on what would
become the Mainline Contract Offering” (emphasis added), Enbridge had discussions
with at least seven parties, as well as with CAPP and the RSG, regarding priority access
and/or contract carriage on the Canadian Mainline. 121 These discussions were not
related to terms of the Mainline Contract Offering but more generally related to the
concept of offering priority access on the Canadian Mainline.

Saskatchewan response to CER IR 1.3.b, PDF p. 11 (C11754-2).
CSG evidence, paras. 307-308 (C10237-2).
119 CSG response to CER IR 1.5.b, PDF p. 18 (C11765-2).
120 CSG evidence, para. 317 (C10237-2).
121 Enbridge revised response to Valero IR 2.18, PDF p. 2 (C09948-6).
117
118
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Finally, the CSG states that when asked by a subset of CAPP and the RSG for cost
information in the summer of 2018, Enbridge declined to provide the necessary
information. 122 Enbridge asked the CSG in IR 1.45 to provide the specific requests for
information being referred to. None were provided by the CSG.

127

In May 2018, CAPP sent a request to Enbridge for some cost of service information, to
which Enbridge responded. In June 2018, CAPP requested additional information,
which Enbridge provided in July 2018. While Enbridge’s July 2018 correspondence to
CAPP indicated that Enbridge was pursuing priority service discussions with individual
shippers, Enbridge did not communicate that it would not provide any further detailed
information to CAPP. Enbridge did not receive additional requests for information from
CAPP following the July 2018 communication.
12.1

128

Committed Toll Negotiations

Suncor alleges that the tolls were not negotiated and that they are not the product of a
full and fair negotiation. 123 Brattle alleges that Enbridge did not make any concessions
in the course of negotiating the tolls. 124 These allegations are not borne out by the
evidence. Enbridge made numerous concessions that had real bottom-line impacts for
both Enbridge and shippers. While Suncor and Brattle focus on the Base Toll of
US$5.70 and the fact that it did not change through negotiations, they ignore that
through negotiation Enbridge introduced a number of toll discounts that lowered the
effective toll committed shippers will pay and also made changes to a number of the
terms and conditions of the Mainline Contract Offering that benefited shippers.

129

Table 6 shows the toll impact – and corresponding financial impact to Enbridge – of the
key tolling concessions Enbridge made during the negotiations.

CSG evidence, para. 301 (C10237-2).
Suncor evidence, para. 9 (C10215-2).
124 Brattle evidence at A24 (C10215-3).
122
123
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Table 6 - Financial Impact of Key Tolling Concessions
TSA Term
Committed toll
discounts

Description
The only toll discount initially proposed in the
term sheet was a $0.10 high volume discount for
contracts over 300 kbpd. This provided an
estimated weighted average committed toll of
US$5.65. 125
In TSA version 4, Enbridge added the following
additional discounts:
1. Length of term discount: 5 cent discount
for 13-16 yr terms, 10 cent discount for 17
yr and longer terms
2. Cumulative volume/term contracted
discount: Shippers whose term x volume
(kbpd) > 6000 points will receive 4 cent
discount
3. Total volume contracted discount: 1 cent
discount applied for every 50 kbpd
contracted during open season above
2.45 Mbpd (to a maximum of 5 cents at
2.70 Mbpd)
4. Total volume delivered discount of 5 cent
discount for every 50 kbpd delivered
which exceeds the greater of either 2.7
Mbpd or the contracted amount (to a
maximum of 30 cents/bbl)
Together, these discounts lead to a weighted
average committed toll of US$5.24 when the
Mainline system is full ex-Gretna. 126

Assuming 50% of the contracts were for > 300 kbpd.
Enbridge Attachment 1 to CER IR 1.8.c, (C06801-6).
127 Enbridge Attachment 1 to CER IR 1.8.c, (C06801-6).
125
126

Toll Impact to Shippers and/or Financial
Impact to Enbridge
(in US$)
If 1/3 of contracts are 13-16 yr term and
1/3 of contracts are >16 yr term, the
average committed toll decreases by 5
cents/bbl (length of term discounts
averaged over all barrels).
If 50% of the contracts are for >300 kbpd,
and 33% are eligible for a cumulative
volume/term contracted discount, the
average committed toll decreases by 6.3
cents/bbl. 127
If the open season is fully subscribed (i.e.,
2.70 Mbpd is contracted), committed
shippers receive an additional 5 cent/bbl
discount (total volume contracted
discount).
A full ex-Gretna system provides an
additional 30 cents/bbl discount (total
volume delivered discount) for committed
shippers.
When the Mainline is full or apportioned
ex-Gretna, the discounts added since the
Term Sheet reduce the weighted average
committed toll by an additional 41.3
cents/bbl (US$5.65 minus US$5.24),
which equates to a foregone revenue to
Enbridge of $407MM/year ($0.413 x 2.7
million bbls/day x 365). This foregone
revenue is shown in yellow in Figure 8.
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Description
The term sheet had a toll escalation factor of
75% of positive Canadian GDPP, consistent with
the CTS. In version 4 of the TSA, Enbridge
agreed to lower the toll escalation factor to 65%
of positive Canadian GDPP, and agreed that in
years of negative GDPP, Enbridge would
discount future years’ positive GDPP increases
until caught up.

Toll Impact to Shippers and/or Financial
Impact to Enbridge
(in US$)
Applying a 75% GDPP increase to an
average committed toll of $5.24 and
assuming a positive Canadian GDPP of
2%, the toll would increase to $6.95 in year
20.
Applying a 65% GDPP index to that same
toll and assuming a 2% positive GDPP per
year, the toll would increase to $6.70 in
year 20.
The difference in tolls at year 20 is
$0.25/bbl, and after 10 years at inflation is
~$0.12/bbl.

Removal of low volume
toll ratchet

Removal of
uncommitted toll ratchet

This provision, included in the term sheet, had
Mainline tolls escalating as Mainline volumes
dropped at 50 kbpd increments below 2.3 Mbpd
down to 2 Mbpd in the Long Haul segment, as
follows.
• US$0.60 @ 2.00MBPD
• US$0.50 @ 2.05MBPD
• US$0.40 @ 2.10MBPD
• US$0.30 @ 2.15MBPD
• US$0.20 @ 2.20MBPD
• US$0.10 @ 2.25MBPD
This term was removed in TSA version 3.
This provision from the term sheet involved a
premium to the uncommitted tolls in times of
Mainline apportionment, which premium
increased based on the percentage of Mainline
apportionment.
The premiums were to be as follows:
• 0-10% apportionment = $0.50 per bbl
above prevailing spot toll
• 10-20% apportionment = $1.00 per bbl
above prevailing spot toll
• 20-30% apportionment = $1.50 per bbl
above prevailing spot toll
• 30-40% apportionment = $2.00 per bbl
above prevailing spot toll
• 40-50% apportionment = $2.50 per bbl
above prevailing spot toll

After 10 years, assuming the Mainline is full
(i.e. transporting 3 million bpd), the $0.12
toll difference would be worth $132MM/yr of
foregone revenue to Enbridge ($0.12 x 3
million bpd x 365 days). This foregone
revenue is shown in light grey in Figure 8.
In a scenario where the Enbridge Mainline
was transporting 2 million bpd, the removal
of the low volume toll ratchet would mean
Enbridge was foregoing revenue of
$438MM/year ($0.60 x 2 Mbpd x 365 days).
This foregone revenue is shown in blue in
Figure 8.

Enbridge’s portion of the spot toll premium
revenue would have equated to the
following:
• 0-10% apportionment: 25% of $0.50
applied to 10% of all barrels =
0.25*0.5*.1 = $0.0125/bbl weighted
average toll increase forgone
• 10-20% apportionment: 25% of
$1.00 applied to 10% of all barrels
= 0.25*1.0*.1 = $0.025/bbl weighted
average toll increase forgone
• 20-30% apportionment: 25% of
$1.50 applied to 10% of all barrels
= 0.25*1.5*.1 = $0.0375/bbl
weighted average toll increase
forgone
• 30-40% apportionment: 25% of
$2.00 applied to 10% of all barrels
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Description
•

>50% apportionment = $3.00 per bbl
above prevailing spot toll

Per the term sheet, the premiums were to be
shared among Enbridge and committed
shippers. Enbridge was to retain 25% of the spot
toll premium revenue on all spot barrels (10% of
all barrels) and allocate the remaining 75%
among committed shippers based on their pro
rata share of volumes shipped.

Toll Impact to Shippers and/or Financial
Impact to Enbridge
(in US$)
= 0.25*2.0*.1 = $0.05/bbl weighted
average toll increase forgone
• 40-50% apportionment: 25% of
$2.50 applied to 10% of all barrels
= 0.25*2.5*.1 = $0.0625/bbl
weighted average toll increase
forgone
• >50% apportionment: 25% of $3.00
applied to 10% of all barrels
= 0.25*3.0*.1 = $0.075/bbl weighted
average toll increase forgone
In a scenario where uncommitted capacity
apportionment exceeded 50%, which
opponents to the Application suggest it
routinely will, the foregone revenue to
Enbridge from removing this provision
would be $82MM/year (0.25 x $3.00 x 300
kbpd x 365 days). This foregone revenue is
shown in dark grey in Figure 8.

130

Figure 7 shows the magnitude of the measurable toll concessions described in Table 6.
The figure depicts the changes to the weighted average toll. 128 The magnitude of the toll
impact varies depending on the level of Mainline throughput and apportionment, which is
shown on the X axis and starts at 2 Mbpd and increases to 3 Mbpd followed by levels of
Mainline apportionment ranging from 0% to more than 50%. The Y axis shows the toll
level in US$. The orange line shows the weighted average toll at the various throughput
levels, while the blue line is the weighted average starting toll in negotiations.

The weighted average toll is calculated based on 90% of volumes at all throughput levels being charged the
average effective committed toll (as described in Enbridge response to CER IR 1.8.c, PDF pp. 44-45 (C06801-2)) and
10% of volumes at all throughput levels being charged the uncommitted base toll of US$5.99. i.e, the weighted
average toll = (90% x average effective committed toll) + (10% x uncommitted base toll). The 12 cent impact of the
change in GDPP is shown as increasing the Starting Toll Per Term Sheet in Figure 7 to illustrate the value of this
provision.
128
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Figure 7: Weighted Average Toll Charged by Enbridge at Throughput Level

131

Figure 8 provides a simplistic illustration of the estimated foregone revenues to Enbridge
resulting from the measurable toll concessions, namely: the committed toll discounts
(yellow), the uncommitted toll ratchet (dark grey), the low volume toll ratchet (blue), and
the reduced percentage of GDPP escalation (light grey).
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Figure 8: Enbridge Foregone Revenue from Toll Concessions

132

As shown in Figure 7 and Figure 8, these four concessions alone made by Enbridge in
the Mainline Contracting negotiations yielded toll reductions that are more than $0.75/bbl
in some years and substantial in all years, and that can produce for shippers in
aggregate hundreds of millions of dollars in savings nearly every year of the contracting
period.

133

It needs to be emphasized, as well, that these are only four of the concessions that were
made by Enbridge during the course of the negotiations. The negotiations focused not
just on the tolls that would be paid for the services, but also on the terms and conditions
of the services for which the tolls would be paid. As described in the Application, 129
many changes were made to the terms and conditions of the services at the request of
and for the benefit of potential shippers, which impacted the level of the toll that they

Application, PDF pp. 27-29 (C03823-2); Appendix 18 to the Application: Summary of Changes to Mainline
Contract Offering (C03823-20).
129
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were prepared to pay. While the financial impacts of these other various concessions
made by Enbridge are not readily quantifiable, they are nonetheless real and significant.
134

Take just one example: excused events. Excused events, for which committed shippers
are relieved of their deficiency payment requirements (which equates to 90% of the
otherwise payable committed tolls), were originally contemplated only for the
Requirements Contract TSAs. In version 5 of the TSA, Enbridge added excused events
to the Take or Pay TSAs. For every 60 months of its contract term, a Take or Pay
shipper can obtain relief from shipping or incurring deficiency charges on up to 1.5
months’ worth of its monthly volume commitment (or just under 3% of its total contractual
commitment for those 60 months). This means that a shipper with a committed toll of
$5.24 and a 100 kbpd contract could be relieved from $21MM of deficiency charges
($5.24 x 0.9 x 100 kbpd x 45 days) during the term of its Take or Pay contract.
12.2

135

Uncommitted Toll Negotiations

The uncommitted tolls were set at a premium to the committed tolls. The amount of the
premium was determined by the bilateral negotiations that Enbridge conducted with its
stakeholders. Suncor observes that, during the negotiations, the uncommitted toll was
increased from US$5.80 (as originally presented to stakeholders) to US$5.99 (as
ultimately put forward in the Application). 130 This observation ignores, though, that the
uncommitted toll premium was only one component of the spot service packages that
were discussed with the 2021 Negotiating Team.

136

At the same time as Enbridge pursued bilateral negotiations of the contract offering,
Enbridge also attempted to reach a settlement on the uncommitted offering with the
2021 Negotiating Team. Enbridge and the RSG established the 2021 Negotiating Team
pursuant to CTS Section 25.1 in September 2018, and the team first met in October
2018. Enbridge opened up membership of the 2021 Negotiating Team to members of
the RSG as well as to any party outside of the RSG that wished to participate in the spot
service negotiations. CAPP chose not to participate in those negotiations.

137

The US$5.80 spot toll noted by Suncor was part of an uncommitted service package,
which incorporated various gives and takes, that Enbridge discussed with the 2021
Negotiating Team. The package was voted on by the 2021 Negotiating Team, and while
130

Suncor evidence, para. 55 (C10215-2).
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some parties voted in support of the package, others abstained or voted against it and
the package was ultimately not approved. Enbridge also discussed with the 2021
Negotiating Team another uncommitted service package that included a spot toll at an
approximate 10% premium to the US$5.70 contract toll (i.e., a US$6.25 spot toll).
138

During the bilateral negotiations of the Mainline Contract Offering, some shippers
requested a higher uncommitted toll premium while others requested a lower
uncommitted toll premium. The US$5.99 spot base toll that was ultimately included in
the Application reflects a premium of approximately 5% to the committed Base Toll,
which is modest in comparison to the various uncommitted toll premiums charged by
other Canadian pipelines.
13.

139

TOLLING ISSUES
The CSG and Suncor, and their experts, raise issues with regard to the appropriateness
of the tolling proposed in the Application. These issues are largely addressed in the
Reply Evidence of Concentric. Enbridge provides the following additional reply to certain
specific allegations that have been made.
13.1

140

Starting Point of Tolling Negotiations

The CSG asserts that the end-of-term tolls under the CTS cannot be considered an
appropriate starting point for the Mainline Contracting tolling negotiations because
Enbridge earned excessive returns on equity on the Canadian Mainline under the
CTS. 131

141

Most important to Enbridge and the stakeholders with which it negotiated was not the
starting point for the negotiations but rather the end point of the negotiations. A Base
Toll of US$5.70/bbl was chosen as a starting point for the negotiations because it was
similar to the toll for Hardisty to Chicago heavy movements that was expected to be in
place on July 1, 2021 if the CTS was extended. While the Base Toll itself could have
been re-negotiated, the negotiations instead proceeded on the basis that (a) discounts
would be negotiated from the Base Toll and (b) other terms and conditions would be
negotiated to enhance the value of and reduce the risks of the service to shippers, as
discussed in Section 12. While the end point of the negotiations, as presented in the

131

CSG evidence, paras. 349-351 (C10237-2).
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Application, is not supported by all stakeholders, it is supported by parties that ship in
excess of 75% of the volumes on the Mainline. Their conclusion is that the terms,
conditions, and tolling reflected in the Application represent a fair and reasonable overall
outcome.
142

A proper assessment of the Returns on Equity (“ROE”) earned by Enbridge under the
CTS cannot be made by looking at the returns for the Canadian Mainline alone. The
CTS set tolls for the entire Enbridge Mainline over a 10-year timeframe. The CTS was
designed to provide long-term toll stability on the Mainline by establishing an IJT rather
than just local rates on the Canadian Mainline and Lakehead System, as had been the
case under the previous Incentive Toll Settlement agreements. The equity returns
earned for the entire Mainline under the CTS have not been excessive. The Enbridge
Mainline adjusted lifecycle-to-date average ROE under the CTS as of 2020 is 10.82%. 132
13.2

143

Competitiveness of the Tolls

Suncor refers to the evidence presented by Enbridge that compares the Mainline
Contracting tolls with the tolls offered by other pipelines and asserts that “the fact that it
costs less for an older and more depreciated pipeline to ship oil to the same destination
as a newer pipeline does not entitle that older pipe to raise its tolls to a level just below
those of the newer pipe, thereby making a windfall profit”. 133 Suncor’s assertion does
not fit with the facts.

144

The evidence presented by Enbridge shows that the Mainline Contracting tolls are
competitive with the tolls of competing pipelines. 134 This outcome should not be
unexpected. It would be illogical for Enbridge and shippers to negotiate tolls that were
not competitive with available alternatives.

145

It is not the case, though, that the levels of the Mainline Contracting tolls were negotiated
so that they would be just below the toll levels of the competing pipelines. Suncor just
makes this up. This was not the basis for the tolling negotiations. Had it been, the
levels of the Mainline Contracting tolls would have ended up much higher, as shown in
Enbridge’s response to CER IR 4.11.

Enbridge 2020 Income Summary Statement (C11740-2).
Suncor evidence, paras. 97-98 (C10215-2).
134 Enbridge response to CER IR 4.11, PDF pp. 59-60 (C08985-2).
132
133
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Enbridge would also note that the Enbridge Mainline is, on average, only about five
years older than the Keystone Pipeline, a large portion of which was built in 1957 as a
natural gas pipeline, and two thirds the age of the Express-Platte system. This is
because over the life of the Mainline system, Enbridge has constructed new pipelines
and replaced older pipelines. Adjusting the average pipe age to account for the capacity
of each pipeline closes the age gap between the Enbridge Mainline and the Keystone
Pipeline to less than two years, as shown in Table 7, due to the fact that Enbridge’s
pipelines with the greatest capacity tend to be the Mainline’s newest lines.
Table 7 - Weighted Average Age of Pipeline Systems
Weighted Mile Average Age 135

Capacity Adjusted Weighted Mile Average Age 136

31
26
48.7

27
25.6
41.6

Enbridge Mainline
Keystone
Express-Platte

13.3
147

Toll Stability

The CSG argues that the proposed tolling methodology does not achieve the goal of toll
stability because the toll will fluctuate largely as a result of the Total Volume Delivered
Discount (“TVDD”). 137 This is a very strange argument for a potential shipper to be
making. The TVDD provides a discount of $0.05/bbl on all committed volumes for each
incremental 50,000 barrels delivered that exceeds the greater of either 2.75 million bpd
or 50 kbpd above the total amount contracted to delivery points downstream of the
Canadian border, to a maximum of $0.30/bbl. In other words, as a result of the TVDD,
the committed tolls will decrease as the total volumes delivered increase. The toll
decreases are to the benefit of shippers. None of the stakeholders involved in the
negotiation of the TVDD complained that the discount would cause their tolls to fluctuate,
as the CSG is now doing.

148

Enbridge disagrees with the CSG’s assertion that the Mainline Contracting tolling
methodology will not achieve the goal of toll stability. Under the CTS, Enbridge moved
to a partially fixed IJT because the Canadian Mainline and Lakehead tolls had been
unpredictable and shippers wanted a higher level of toll stability. The CTS tolls were not
as stable as initially envisioned because the Mainline was expanded several times under
Weighted mile average age = sum of all pipelines (miles * age) / sum of all pipeline miles.
Capacity adjusted mile average age = sum of all pipeline operator’s pipelines (miles * age * capacity) / sum of all
pipelines (miles * capacity).
137 CSG evidence, para. 367 (C10237-2).
135
136
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the CTS to enable additional egress from the WCSB, which resulted in several
expansion toll surcharges.
149

During the negotiation of the Mainline Contract Offering, Enbridge heard from shippers
that the CTS did not go far enough in achieving toll stability on the Enbridge Mainline, so
Enbridge developed the applied-for tolling methodology to provide added certainty,
particularly for committed shippers. If they contract, committed shippers know they will
not face increased tolls for future Mainline expansions and the Line 5 tunnel project, and
that subject to a change in law event, their only toll increase will be by 65% of the GDPP
index each year.
13.4

150

Currency Denomination of Tolls

Suncor expresses concern with paying IJT tolls denominated in US$ and suggests that,
if that is done, the tolls would need to be adjusted in response to significant shifts in the
currency exchange rate embedded in the tolls. Suncor proposes that the Canadian
Mainline portion of the IJT and the CLT be denominated in C$. 138

151

The amounts of the IJT tolls are negotiated amounts. There is no currency exchange
rate embedded in the tolls. Foreign exchange risk is one of the many risks that the
negotiating parties weighed in negotiating the terms, conditions, and tolls of the Mainline
Contract Offering. Moreover, the IJT toll methodology establishes tolls for service from
receipt points on the Canadian Mainline to delivery points on the Lakehead System and
in Eastern Canada. There is no IJT for service to the Canada/US border. There is no
Canadian portion of the IJT. These are fictions that Suncor has created. To artificially
separate the IJT into Canadian and US portions and charge different tolls in different
currencies would undermine the toll stability that shippers are seeking from Mainline
Contracting.

152

After having observed the disparity between the CLT in C$ and the IJT in US$ during the
term of the CTS, as discussed further in Section 9.4, Enbridge determined that the CLT
under Mainline Contracting must be in the same currency as the IJT, i.e. US$, in order to

138

Suncor response to CER IR 1.15, PDF pp. 48-49 (C11762-2).
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maintain the distance relationship between tolls such that foreign exchange fluctuations
over a potential 20-year timeframe do not change this relationship. 139
13.5
153

Cost of Service Issues

Issues are raised in the Drazen and Brattle evidence about the costs of providing service
on the Mainline. These issues are addressed in the Reply Evidence of Concentric. 140
Enbridge provides the following additional reply.
13.5.1

154

Lakehead Tolls

Brattle and Drazen assess the reasonableness of the Mainline Contracting tolls by
calculating a cost of service toll for only the Canadian Mainline and relying on the
currently applicable Lakehead toll. 141

155

In assessing the Mainline cost of service, the Lakehead toll cannot be used as a proxy
for the Lakehead System cost of service because the current Lakehead tolls are not
established on a cost of service basis.

156

The current Lakehead toll structure consists of two tolls as provided in Figure 9:
shippers are charged both the Index Rate and the Facilities Surcharge on all barrels
moved.

Enbridge response to CER IR 5.17.c, PDF pp. 63-64 (C09909-2).
Concentric reply evidence, A88-A116.
141 Brattle evidence, A33-35 (C10215-3); Drazen evidence, A25-A26 (C10237-3).
139
140
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Figure 9: Lakehead Tolls 2011-2021

157

The Index Rate component of Lakehead’s tolls, which was established under a 1996
Offer of Settlement with CAPP, is subject to the FERC’s Indexing methodology. The
Indexing methodology allows oil pipelines to change their rates through use of an index
system that establishes ceiling levels for such rates.

158

In 2004, Enbridge and CAPP agreed to establish a rate mechanism known as the
Facilities Surcharge Mechanism (“FSM”), through which Enbridge could recover the
costs associated with certain shipper-supported projects through a surcharge to the
Indexed rates. The costs for each project that is subject to the FSM and parameters
pursuant to which those costs can be recovered in the Lakehead tolls are established
through negotiation between Enbridge and CAPP.

159

Since 2004, 22 projects have been added to the Facilities Surcharge, 142 and the Line 3
Replacement US Project is expected to be added upon its in-service date projected to
be in Q4 2021. The projects range from small tank projects to more significant
expansion projects including Southern Access and Alberta Clipper. The FSM
Agreements have terms varying in length, from one to 30 years, and each was
negotiated by Enbridge and CAPP under different industry conditions, varying FERC
policies, and different commercial frameworks for the Mainline.

Enbridge provided the FSM agreements in Enbridge revised response to Suncor IR 1.9.b, PDF pp. 15-18
(C08319-7).

142
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To characterize the Facilities Surcharge as a rate that is “directly linked to specific costs”
in the words of Brattle 143 or one “based on contractual cost-based agreements” in
Drazen’s terminology 144 does not reflect the fact that costs that are recoverable under
the Facilities Surcharge often differ from the costs that would be recoverable through a
cost of service rate case. This is especially pertinent with regards to several of the
significant Lakehead projects. The surcharge in relation to the Line 6B Eastern Access
replacement project reflects capital cost risk sharing and integrity credits. The surcharge
in relation to the Southern Access pipeline does not currently include the cost of upsizing
the pipeline from 36” to 42”, nor the capital associated with the Southern Access
Expansion to 1200 kbpd, and will not include that cost until the Line 3 Replacement US
project comes into service, even though the 42” pipeline has been utilized since 2008.
The surcharge in relation to the Alberta Clipper project reflects incentives on operating
and capital costs.

161

The FERC itself does not look to an oil pipeline’s rates or rate filings when assessing a
pipeline’s cost of service. The FERC asks pipeline companies to make an annual
compliance filing, known as the Page 700, which is a key component of the FERC’s
Form 6 – a simplified presentation of a pipeline’s jurisdictional cost of service. Enbridge
reported a US$444 MM under-earning on the Lakehead System for 2019 on its Page
700 filing. On April 19, 2021, Enbridge filed the 2020 Lakehead System Page 700 which
demonstrates an under-earning of $696 MM.

162

Enbridge filed Lakehead’s earned returns under the CTS in response to TOTAL IR
1.032.b, which show that Lakehead had a lifecycle ROE of approximately 7% during the
term of the CTS. 145 The Lakehead actual ROEs, by any measure, do not represent costof-service returns.
13.5.2

163

Market Access Revenue Adjustments

Suncor provides a list of reasons of why in its view Market Access Discounts should not
be included as a cost in the determination of cost of service tolls. 146 In reply to item (e)
of Suncor’s list, that the Market Access Revenue Adjustments (“MARA”) were not
required to attract volumes to the Mainline, Enbridge notes that it tried several times
Brattle evidence, A39, (C10215-3).
Drazen evidence, A26 (C10237-3).
145 Enbridge response to TOTAL IR 1.032.a Attachment, PDF p. 71 (C07658-9).
146 Suncor evidence, para. 87 (C10215-2).
143
144
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between 2005-2008 to negotiate and receive regulatory approval for several market
access initiatives, including the Texas Access joint venture in 2008, which would have
taken volumes from receipt points on the Canadian Mainline to the USGC on a thirdparty pipeline. One reason that Enbridge could not garner shipper support for the Texas
Access project was that Enbridge was unwilling at the time to offer an IJT from Hardisty
to the USGC that would provide shippers with sufficient toll certainty.
164

Eventually, Enbridge was able to negotiate with sophisticated commercial parties, such
as Suncor, TSAs to support three market access projects that came into service
between 2013 and 2015. 147 In order to induce shipper commitments for the projects, the
downstream TSAs had to provide IJTs with stable tolls. To achieve the required toll
stability, the downstream TSAs did not allow Enbridge to add Mainline expansion
surcharges to the IJTs and had Enbridge bear all capital cost risk. The importance of toll
stability to the shippers’ support for these market extension projects is evident from the
complaint by Suncor Energy Marketing Inc. (“SEMI”) to the National Energy Board
(“NEB”) regarding the Line 9 committed tolls, in which SEMI stated that Enbridge’s
application to add Mainline surcharges to the Line 9 committed tolls “violat[ed] the
underlying concept of end-to-end toll certainty for committed volumes that was critical to
SEMI’s support for the Project and SEMI’s decision to make the significant commitment
to the system.” 148

165

Each market access service offering was designed to be competitive, and in order to
achieve a successful open season, ultimately the negotiated market access IJTs
resulted in the market access discounts.

166

The newly attracted market access volumes were accommodated by utilizing previously
underutilized Mainline capacity through optimizations, such as lifting pressure
restrictions and optimizing delivery and injection windows, and by expanding the
Mainline by more than 400 kbpd ex-Gretna. 149

167

In respect of item (f) on Suncor’s list, while Enbridge acknowledges that the MARA were
not specifically “approved” by the regulators, the NEB approved the CTS, which
contemplated such discounts in Section 14. Further, the market access IJTs were filed
Toledo, Flanagan South and Line 9.
Suncor Energy Marketing, Inc. Complaint Regarding Line 9 Tolls (A4F3I8), Nov. 26, 2014, PDF p. 2.
149 See Attachment 1 to Enbridge’s response to CNRL IR 1.8.b (C07659-2) for a breakdown of the expansions.
147
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with the NEB and the FERC before they went into effect and continue to be filed as
required. As part of its FERC filings, Enbridge provides supporting information for the
FERC’s sum of the locals test, which demonstrates that the market access tolls are set
at a discount to the applicable local tolls.
168

Enbridge disagrees with Suncor’s statement in item (h) of its list that the MARA were not
provided by Enbridge in full accordance with the CTS. The requirements for the market
access discounts are not set out in Section 14.1, as stated by Suncor in footnote 93 of
its evidence, but in Sections 14.3-14.5 as they are incentives to Non Enbridge Mainline
Receipt and Delivery Points. Pursuant to CTS Section 14.5, such discounted tolls must
be greater than the toll to the nearest upstream Enbridge Mainline Receipt and Delivery
Point and must be offered equally to all similarly situated shippers. The negotiated IJTs
that resulted in the MARA meet both criteria. The tolls to the market access delivery
points exceed the Enbridge Mainline tolls to the nearest upstream delivery point, and the
TSAs and associated negotiated committed IJTs for the market access projects were
offered to all interested shippers in an open, non-discriminatory basis through the open
seasons for the market access projects. The CTS requires nothing further.

169

Suncor and Brattle also indicate that the market access projects benefited only those
shippers that signed up for the projects and not non-participating shippers. Brattle
describes the MARA recovery as representing a cross subsidy from non-participating
shippers to participating shippers. 150

170

The MARA are not a cross-subsidy from non-participating shippers to participating
shippers. If tolls were to be established on a cost of service basis, non-market access
Mainline shippers would benefit from the additional Mainline volumes resulting from the
market access discounts because the throughput provided by these volumes would
result in a lower cost-based Mainline toll than would otherwise prevail absent the market
access volumes. Even with the additional capital costs related to the Mainline expansion
capacity, the incremental throughput on the Mainline as a result of the market access
IJTs would allow the Mainline to provide service at an average long run cost lower than
that which would have prevailed absent the market access IJT volumes.

150

Brattle evidence, A67 (C10215-3).
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To demonstrate the toll impact, Enbridge ran a counterfactual scenario using the
Simplified 100% Uncommitted Cost of Service Model 151 that removes the market access
IJT volumes from the Mainline as well as several Mainline expansions that likely would
have not occurred absent the certainty brought to the Mainline by the long-term market
access IJT volumes. In the counterfactual scenario, more than 1 million bpd of Mainline
volumes resulting from the market access projects do not flow on the Mainline, and
approximately US$3.1 billion of rate base for the major Mainline expansions, which
would not have proceeded without the throughput certainty provided by the market
access volumes, is removed from the Simplified 100% Uncommitted Cost of Service
Model.

172

Enbridge derived the simplified estimate of the Mainline rate base associated with the
Mainline expansion projects that would likely have not gone ahead without the certainty
provided by the market access IJTs by aggregating a subset of the 2011-2019 major
capital project Authorizations for Expenditures (“AFEs”) reported on Schedule M as filed
in response to TOTAL IR 1.055.c and summarized in Tables 1 and 2 of Appendix 1 to
the Reply Evidence. In addition to the projects listed in Appendix 1, the costs related to
the Southern Access Expansion to 1.2 million bpd 152 are also removed from rate base.
Enbridge determined the accumulated depreciation for each project based on the
information provided in the response to Suncor IR 2.7.c adjusted forward to 2022.

173

Enbridge derived a throughput profile for the counterfactual scenario by starting with the
highest throughput scenario of 3,055 kbpd and removing the throughput related to the
Flanagan South Pipeline, Toledo and Line 9 market access IJTs and adding throughput
to certain other Delivery Points (Border Downstream) to approximate full refinery
utilization, resulting in an ex-Gretna throughput of 2,242 kbpd. Additional adjustments
were then made to remove the Mainline power costs related to the market access IJT
volumes, and to reduce non-power operating expenses by the same proportion as the
reduction in rate base described in the paragraph above.

174

Once all of these adjustments are made to the Simplified 100% Uncommitted Cost of
Service Model, the resulting 2022 Mainline cost of service toll is nearly $0.50 higher

Enbridge revised response to CER IR 1.7.b, PDF pp. 3-6 (C07713-2).
As provided in the model provided in Enbridge’s response to TOTAL IR 3.06.j; see the NP tab, cells F1789:F1792
and F1953:F1956.
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152

Enbridge Pipelines Inc.
Application for Canadian Mainline Contracting
RH-001-2020 File No.: OF-Tolls-Group-E101-2019-02 02

Enbridge Reply Evidence
Page 66 of 94

($6.12 versus $5.64) than the 2022 cost of toll would be had the costs and throughput
associated with the market access IJT volumes and Mainline capital been included, as
shown in Table 8 (with additional detail provided in Table 3 of Appendix 1). The 2022
cost of service toll would be even slightly higher if a 20-year Economic Planning Horizon
was used and sustainment capital was expensed, as in the model provided in response
to Cenovus IR 1.3.a.
Table 8 - Cost of Service Tolls without Market Access Volumes
Starting Case: CER 1.7, 30 Year Depreciation, Capitalization of
Sustainment Capital
Exclude MARA Recovery?
Throughput (kbpd)
Remove Market Access Net Plant?
Apply O&A Adjustment?

Yes
2,242
Yes
Yes

Average Net Rate Base

US$MM

2022
23,649

2022
20,553

Equity Return
Debt Return

US$MM
US$MM

1,828
515

1,599
448

Operating Costs
Power Costs
Sustainment Capital
Depreciation Expense
Income Tax Allowance
Market Access Revenue Adjustments
Recovery of Realized Foreign Exchange Hedge Losses
Recovery of Deferred Equity Return
Deemed Canadian Mainline Tankage Annual Revenue Requirement
Allowance Oil Revenue
Receipt & Delivery Terminalling Revenue
Total Transmission Revenue Requirement

US$MM
US$MM
US$MM
US$MM
US$MM
US$MM
US$MM
US$MM
US$MM
US$MM
US$MM
US$MM

1,000
758
0
841
603
428
185
36
-43
-46
-403
5,704

835
389
0
737
509
0
185
35
-43
-46
-317
4,330

(USD/bbl)

5.64

6.12

US$MM
US$MM

0
0

-3,542
-165

Hardisty to Chicago (HVY) Toll
Net Plant/Capex Adjustment
O&A Adjustment

175

No
3,055
No
No

In constructing this counterfactual scenario, items such as O&A expenses were
estimated and as a result some precision was lost; however, the magnitude of the toll
difference between the two scenarios is so significant that such minor discrepancies do
not impact the end result, which is that the 2022 cost of service tolls would be
significantly higher without the market access volumes flowing on the Mainline, even
when the capital to expand the Mainline to accommodate those volumes is factored in.
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The market access discounts benefited Enbridge in terms of attracting additional
volumes to both the Mainline and the new downstream pipelines. The discounts also
benefited producers, whether they committed to the market access projects or not, by
providing incremental market access for a material proportion of Western Canadian light
and heavy crude oil production and providing the corresponding pricing benefits of those
new markets to WCSB production at a time when competitor pipelines such as the
TMEP, Keystone XL, Energy East and Northern Gateway were delayed or prevented
from being built. These benefits are addressed in greater detail in the Reply Evidence of
Mr. Earnest. 153 The discounts also benefited Mainline shippers through providing a
lower 2022 cost-based Mainline toll than would otherwise prevail absent the market
access volumes, as described above.

177

Other system benefits of the market access projects for non-market access Mainline
shippers include added flexibility in the event of planned or unplanned outages at
downstream refineries through increased tankage and new outlets off of the Mainline
(i.e., the market access pipelines), as well as expanded WCSB egress and Mainline
capacity, which is currently available to all shippers and will continue be in service after
the downstream pipeline contracts expire.
13.5.3

178

Foreign Exchange Hedging Costs

Brattle states that it is inappropriate to include foreign exchange hedging costs in the
cost of service, 154 and Drazen states that it is difficult to see how costs related to past
hedging decisions are relevant for future shippers on the Canadian Mainline. 155

179

Prior to the CTS, Enbridge operated under Incentive Toll Settlement agreements that
provided Enbridge with incentives such as managing power costs and oil allowance
revenues. To manage the underlying risks associated with these costs, Enbridge
entered into power cost and crude oil commodity price hedging strategies and programs.

180

Under the CTS, Enbridge undertook a new risk related to foreign exchange. Enbridge
and shippers agreed under the CTS to set IJT tolls, which account for nearly 90% of the
Canadian Mainline’s revenues, in US dollars. During the CTS term, Enbridge and the
RSG also negotiated several IJT expansion surcharges that were denominated in US$.
Earnest reply evidence, PDF pp. 48-54.
Brattle evidence, A69-70 (C10215-3).
155 Drazen evidence, A32 (C10237-3).
153
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Enbridge agreed to denominating the tolls in US dollars to help facilitate trade for
shippers because crude oil is traded in US dollars, even at the Canadian liquid hubs of
Edmonton and Hardisty.
181

At the beginning of the CTS, the exchange rate was close to par. However, during the
term of the CTS, the exchange rate swung nearly 19% in a single year, which is
equivalent to approximately C$300 million when applied to the Canadian Mainline’s
annual US$ revenue during the CTS period. 156 Given that the Canadian Mainline’s
parent company, Enbridge Pipelines Inc., is a Calgary, Alberta headquartered company
that reports its Audited Financial Statements in Canadian dollars, short-term fluctuations
in foreign exchange rates present a significant cash flow risk.

182

Therefore, it was prudent for Enbridge to enter into a foreign exchange hedging program
during the CTS term to lock in a predictable conversion rate on a large anticipated US
dollar revenue stream for the Canadian Mainline. Enbridge mitigated the foreign
exchange rate risk introduced by the CTS by locking in long-term hedge rates through
foreign exchange rate contracts. Ultimately, the hedge rates locked in by Enbridge
became lower than the unhedged foreign exchange rate, which resulted in realized
hedge losses. Enbridge believes that these realized hedge losses are a legitimate and
prudent cost of providing service under the CTS, and Enbridge has factored these
losses into the ROEs it reported in its Guide BB filings during the CTS term. Enbridge
will continue managing foreign exchange rate risk under Mainline Contracting, if
approved. Alternatively, if, post-CTS, Enbridge were to file a Canadian Mainline cost of
service application, Enbridge would include in such a filing legitimate and prudently
incurred post-CTS impacts of its foreign exchange rate hedging programs, whether they
be losses or gains.
13.5.4

183

Cost of Capital

Both Drazen and Brattle take issue with Concentric’s assumed 50% equity ratio and
13.5% ROE on the Canadian Mainline.

184

In March 2018, as Enbridge began its bilateral discussions with shippers on a post-CTS
tolling and service framework, it was also giving consideration to a potential cost of
service application in the event that Enbridge was unable to negotiate a new commercial
156

Attachment to TOTAL IR 1.031.b (C07658-8).
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framework for the Canadian Mainline. Enbridge engaged the Brattle Group, and
specifically its cost of capital expert Bente Villadsen, to provide an opinion on the
Enbridge Mainline’s risk profile and a recommendation on ROE and capital structure.
Brattle provided a final report to Enbridge on July 3, 2018, which is attached to the Reply
Evidence as Appendix 2. Concentric discusses the findings of the Enbridge Brattle
report its Reply Evidence. 157
185

Drazen states that Enbridge indicated that the Line 3 Replacement Surcharge will
provide Enbridge with an “expected” ROE of 11.5%, which Drazen says is a return more
in line with those received by other Canadian oil pipelines. 158 The Issue Resolution
Sheet (“IRS”) for the Line 3 Replacement (Canada) Project, which Enbridge negotiated
with the RSG, states that one of the key economic parameters of the project is an ROE
consistent with CTS Clause 16.7. 159 CTS Section 16.7 provides that any backstopping
agreement negotiated under the term of the CTS would have a threshold ROE between
11 to 15 percent after tax. 160 Accordingly, the 11.5% noted by Drazen is on the lower
end of the specified ROE range under the Line 3 Replacement IRS, while the 13.5%
ROE proposed by Concentric falls within the mid-range even with the increased risks
faced by the Mainline post-CTS.
13.5.5

186

Dr. Webb Evidence

In his evidence filed on behalf of Cenovus, Dr. Webb notes five data items/series from
Enbridge’s cost of service information that he revised in the preparation of his
evidence. 161 While the cumulative effect of the revisions made by Dr. Webb is minor,
reducing the average cost of service rate by approximately $0.04/bbl to $0.05/bbl,
Enbridge provides the following explanations and clarifications regarding these items to
demonstrate that they need not be revised as proposed by Dr. Webb.
1.

Sustainment Capital
Dr. Webb states that Enbridge’s calculations of the average of 2011 to 2019
historical costs inflated to 2021 real dollars are incorrect and overstate 2021

Concentric reply evidence, A105.
Drazen evidence, A54 (C10237-3).
159 Line 3 Replacement Representative Shipper Group – Issue Resolution Sheet, PDF p. 6 (A60366-2).
160 Enbridge Competitive Toll Settlement dated July 1, 2011, Appendix 1, PDF p. 27 (A1Y9R7).
161 Webb evidence, A69 (C10219-3).
157
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sustainment capital additions. 162 This is not the case. There are two reasons for
the discrepancies between Enbridge’s numbers and Dr. Webb’s numbers.
First, Dr. Webb used the 2011-2019 sustainment capital that Enbridge filed in its
response to Cenovus IR 2.8.a, which differs slightly from the numbers Enbridge
used in its models that were based on data from the response to Cenovus IR
1.1.a. The difference between the two sources is that the Cenovus IR 1.1.a
response was based on a classification of the projects listed in the Canadian
Mainline and Lakehead Schedule M filings, whereas the Cenovus IR 2.8.a
response was based on a more thorough classification of Enbridge Mainline
capital AFEs that was completed subsequent to the preparation and filing of the
response to Cenovus IR 1.1.a.
The second reason for the discrepancies between Enbridge’s and Dr. Webb’s
sustainment capital numbers is that the 2011-2019 Consumer Price Index (“CPI”)
values differ between the Cenovus and Enbridge models. Enbridge’s historical
CPI values that were used in the response to Cenovus IR 1.1.a to express
Canadian Mainline sustainment capital costs in 2021 real dollars are Canadian
inflation results from Statistics Canada, whereas Dr. Webb’s values are U.S.
inflation results from the U.S. Bureau of Labor Statistics. The inflation rates
applied to Lakehead sustainment costs are slightly different because Enbridge
used the annual average change in the CPI whereas Dr. Webb appears to have
used the December to December change.
2.

Carrier Property in Service (“CPIS”)
Dr. Webb states that the CPIS balances of the Canadian Mainline, relied on by
Enbridge, are lower than amounts reported in Item 4(b) to the CER, and that
based on the reported information Dr. Webb adjusted the Canadian Mainline
CPIS balances as of 2019 year end. 163 It is not correct that Enbridge
understated its 2019 CPIS in its cost of service model. Dr. Webb was looking at
Enbridge’s Net Plant balance excluding Allowance for Funds Used During
Construction (“AFUDC”) to compare to Item 4(b) reported to the CER (Rate Base

162
163

Webb evidence, A69, PDF p. 39 (C10219-3).
Webb evidence, A69, PDF p. 40 (C10219-3).
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by Gross & Net Plant in Service), whereas the data reported in Item 4(b) is
inclusive of AFUDC.
3.

Fuel and Power Costs
Dr. Webb states that he reduced the fuel and power costs for 2022-2041 to
reflect figures presented in the attachment to TOTAL IR 1.054.g. 164 The 2.8%
fuel and power cost escalation provided in the response to TOTAL IR 1.054.g
was illustrative and not used in Enbridge’s cost of service modelling. The power
forecasts provided in Enbridge’s cost of service models were based on projected
power costs at the various throughput levels provided by Enbridge’s Power
group. 165

4.

Receipt and Delivery Terminalling Revenue
Dr. Webb states that Enbridge overstated the Receipt and Delivery Terminalling
Revenue for the Canadian Mainline, which he corrected for his cost of service
calculations. 166 The assertion that Enbridge overstated its Receipt and Delivery
Terminalling revenue in the cost of service model is incorrect. Rather, Dr. Webb
incorrectly calculated the Receipt and Delivery Terminalling Revenue by (1)
applying the IJT Terminalling toll to both IJT and CLT barrels when they should
only be applied to the IJT barrels; and (2) not converting the Terminalling tolls
(denoted in US$/bbl in the cost of service model) to C$ currency.

5.

Cost of Debt
Dr. Webb states that he altered the Cost of Debt projections for 2020-2041 to be
at the 2019 level rather than using the variable cost of debt projections used by
Enbridge. 167 Enbridge did not assume the 2019 cost of debt level in the forecast
period of its models but instead used forecasted rates provided by Enbridge’s
Treasury group.

Webb evidence, A69, PDF p. 40 (C10219-3).
Enbridge response to Suncor IR 2.4.b, PDF p. 19 (C08999-2) provides further information on power costs used in
the models.
166 Webb evidence, A69, PDF p. 41 (C10219-3).
167 Webb evidence, A69, PDF p. 41 (C10219-3).
164
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Enbridge also notes that contrary to Dr. Webb’s assertion in A75 that Enbridge used the
Trended Original Cost (“TOC”) methodology for Lakehead, 168 Enbridge used the
Depreciated Original Cost (“DOC”) methodology for both the Lakehead System and the
Canadian Mainline.
14.

188

TERMS AND CONDITIONS
This section of the Reply Evidence will address issues raised primarily by Suncor and
the CSG respecting various terms and conditions of the Mainline Contract Offering.
Suncor and the CSG both raise concerns with excused events, deficiency payments and
the change in law clause in the TSA, which Enbridge will reply to first. The remainder of
this section addresses concerns with other specific terms and conditions that were
unique to either Suncor or the CSG, as well as an open season concern of
Saskatchewan.
14.1

189

Excused Events

Both Suncor and the CSG express concerns related to the excused events provisions of
the Requirements Contracts, particularly regarding the limits that the TSAs put on what
qualifies as an excused event and the size and scope of a Designated Facility or Area
required for excused event relief. 169 While the excused events may not provide them the
exact contract relief they seek in every situation, these parties disregard that the
excused event provisions are novel and designed to provide much flexibility to shippers
while still providing Enbridge with a reasonable level of volume certainty. The contracts
of other crude oil pipelines from the WCSB do not offer anything like excused event relief
from deficiency payments. 170
14.1.1

190

Breadth of Excused Events

Despite Suncor’s assertions that the excused events are limited to “narrow economic
decisions” and that the “vast majority of other economic decisions that might be made by
a shipper” are not excused, 171 the excused events provisions of the Requirements
Contracts are actually very broad, and the vast majority of economic events are
excused. The only event that is not permissible as an excused event is the one
Webb evidence, A75 (C10219-3).
Suncor evidence, paras. 133-140 (C10215-2); CSG evidence, paras. 151-154 (C10237-2).
170 Suncor response to Enbridge IR 1.7, PDF pp. 18-20 (C11764-2).
171 Suncor evidence, para. 134 (C10215-2).
168
169
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enumerated by Suncor, namely the choice to use other logistics alternatives instead of
Mainline contracted capacity.
191

When the CSG says that excused events would “limit the producers’ ability to diversify
their sales in the future”, 172 the CSG seems to be of the view that Enbridge should take
the risk for committed shippers wanting to move their volumes via alternative
transportation means. Enbridge believes it is entirely reasonable for it to not provide
contractual relief in the event that shippers elect to move their crude by some other
transportation means. Subject to that limitation, shippers may elect to reduce their
productive capacity at their respective Designated Facilities on the basis of purely
economic incentives or as may be required by planned maintenance or other outages
(whether anticipated or not), and those events would be captured under the excused
event provisions.
14.1.2

192

Designated Areas/Facilities

Suncor takes issue with the TSA requirement to aggregate large production facilities into
a single Designated Area or Interest 173 and states that it is unlikely that all facilities in the
aggregate would be shut down such that production volumes would fall below the
contract volume commitment in order to qualify for relief. 174 To that point, Enbridge
questions the need for relief if in aggregate the facilities would be producing volumes
above the contractual commitment.

193

The CSG similarly states that in order to have the ability to obtain relief under the
excused events clause of a Requirements Contract, a producer would need to commit
the majority of volumes from all areas they produce from within such Designated
Area. 175 This is inaccurate. Shippers are free to designate the scope and scale of the
production area that they believe to be the most appropriate to support their applicable
contractual commitments to the Canadian Mainline. A producer is only required to
designate an aggregate production volume that would be capable of supporting its
applicable monthly volume commitment for that Designated Area.

CSG evidence, para. 151 (C10237-2).
evidence, para. 137 (C10215-2).
174 Suncor evidence, para. 138 (C10215-2).
175 CSG evidence, para. 151 (C10237-2).
172

173 Suncor
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Suncor also states that Requirements Contracts would offer no effective relief absent a
full turnaround of a Designated Facility and that slowdowns may not qualify for excused
event relief. 176 These statements are incorrect as the relief is proportionate to the
productive capacity of the applicable Designated Facility in the applicable month relative
to that facility’s monthly volume commitment under the Requirements Contract. Relief
will be available (provided all other evidentiary and submission requirements are
satisfied) for every barrel that a Designated Facility is unable to process below its
monthly volume commitment.
14.1.3

195

Volumes Need not Originate from Designated Areas/Facilities

The CSG asserts that it would be difficult for a shipper to qualify for excused event relief
unless it does not have, or does not enter into, other transportation commitments. 177
This is incorrect. Shippers under a Producer Requirements Contract are not required to
dedicate specific molecules of production from individual wells to the Mainline. The only
requirement is that shippers satisfy their monthly volume commitments by tendering to
the Canadian Mainline the applicable volume of product on a monthly basis. The actual
tendered volumes can come from anywhere. The Designated Area monthly volume
commitment is only a notional volume that is used to determine a shipper’s eligibility to
claim excused event relief in the event that it does not satisfy its monthly volume
commitment in a month. None of this restricts a producer’s ability to enter into any other
transportation commitments.

196

Suncor states that if a Designated Facility experienced an unplanned event (that
occurred after monthly nominations had been accepted), any potential deficiency
payment relief pursuant to the excused event provisions would be moot. 178 This would
only be the case if a shipper was unable to source alternative replacement supply from
its other production or from secondary market sources. As stated above, shippers are
not restricted to only satisfying their monthly volume commitments with volumes from
their Designated Facility/Area. Further, TSA Section 4.6 provides that shippers are
permitted to submit requests to modify their Accepted Nominations, which requests will

Suncor evidence, paras. 135-136 (C10215-2).
CSG response to Enbridge IR 1.29, PDF pp. 64-65 (C11771-2).
178 Suncor evidence, para. 139 (C10215-2).
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be considered by Enbridge on an equal basis with all other requests for modifications to
accepted nominations of both committed and uncommitted volumes.
14.1.4
197

Monthly Volume Commitment Reduction

The CSG notes that Enbridge could elect to reduce a shipper’s monthly volume
commitment if it claimed excused events on average that exceeded 25% of its
commitment for 12 months. 179 This would only be the case if the shipper was unable to
source alternative replacement supply from its other production or from secondary
market sources. To reiterate, the shipper does not have to solely supply its monthly
volume commitment from volumes that are specifically sourced from its Designated
Facility/Area. Furthermore, a committed shipper could avoid such a permanent
reduction by electing to convert its Requirements Contract to a Take or Pay TSA prior to
the end of the 12-month period. 180
14.2

198

Deficiency Payments

Suncor and the CSG express concerns with the level of the deficiency charge and the
duration of deficiency credits/make-up rights 181 under the TSAs.
14.2.1

199

Deficiency Charge Amount

Suncor asserts that the take or pay obligation (i.e., deficiency payment) should be limited
to the contracted portion of the transportation path, i.e. the Canadian Mainline. 182
Enbridge disagrees. The obligations under the TSAs to pay tolls are not “take or pay
obligations” in the traditional sense as the TSAs grant significant flexibility for relief from
deficiency charges both in terms of apportionment relief and excused events.
Furthermore, it is appropriate that the deficiency payment cover the full transportation
path because it reflects the lost revenue associated with a committed shipper not using
the full Mainline system. Although shippers would receive priority service only for the
Canadian Mainline under Mainline Contracting, the TSAs provide a corresponding IJT
tolling methodology that provides toll certainty for the entire Enbridge Mainline for the
term of the TSA. Therefore, non-performance under the TSA is not a Canadian Mainline

CSG evidence, para. 154 (C10237-2).
Section 16.4 of the TSAs, Appendices 9-16 of the Application (C03823-11; C03823-12; C03823-13; C03823-14;
C03823-15; C03823-16; C03823-17; C03823-18).
181 Deficiency credits in the case of Requirements Contracts, and make-up rights in the case of Take or Pay TSAs.
182 Suncor evidence, para. 123 (C10215-2).
179
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issue but an Enbridge Mainline issue, as volumes that do not flow on the Canadian
Mainline in Western Canada do not flow on the entire system.
200

Because shippers are charged a deficiency charge corresponding to the full Mainline
movement, they also accrue a deficiency bank or make-up rights for the full Mainline
movement.
14.2.2

201

Duration of Deficiency Credits/Make-up Volumes

The CSG takes issue with the fact that shippers under Requirements Contracts have
only three months within which to use their deficiency credits, which it says is a very
short time for producers whose production fluctuates throughout the year. 183 The CSG
asserts that deficiency credits should be valid for at least a year to account for the long
time to recover volumes above normal contracted capacity and to account for the
seasonal nature of some aspects of production. 184

202

If the CSG members are concerned about production fluctuations, the TSAs provide
committed shippers with a number of mechanisms by which they can mitigate or
possibly avoid entirely the accrual of deficiency charges in the first instance, and/or
accommodate for seasonal variations either through: (i) using temporary assignments to
a third party for the right to use all or a portion of its priority access (see TSA Section
16.7); (ii) nominating for uncommitted volumes and applying any Unused Committed
Capacity Availability it may have accrued over the prior three months to offset against its
Shortfall Volumes (see TSA Section 8.2); (iii) offsetting any Shortfall Volumes against
Uncommitted Volume Offset Availability (see TSA Section 8.3), if any; and (iv)
purchasing in-transit volumes through an in-line transfer prior to the intended delivery
point. 185 The three months is to account for those unlikely scenarios that shippers
cannot mitigate, which Enbridge expects should not be a common occurrence, and to
address transit time delivery related issues.

203

If the CSG members highly value the ability to use make-up rights for up to 12 months,
they can sign up for a Take or Pay contract. If, on the other hand, the CSG members
value the flexibility of relief from the obligation to deliver their monthly volume
CSG evidence, paras. 165-166 (C10237-2).
CSG response to CER IR 1.7, PDF p. 23 (C11765-2).
185 Sections 16.7, 8.2 and 8.3 of the TSAs, Appendices 9-16 of the Application (C03823-11; C03823-12; C03823-13;
C03823-14; C03823-15; C03823-16; C03823-17; C03823-18).
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commitment (which would eliminate deficiency payments in many cases), they can sign
up for a Requirements Contract. The TSAs provide the option for shippers to convert
their contracts from Take or Pay to Requirements Contracts, and vice versa, during the
term. 186 Thus, if a shipper’s circumstances change, it would have the opportunity to
convert to the contract type that would best meet its needs.
204

Enbridge also notes that the most likely circumstance in which a refiner committed
shipper would incur a deficiency charge is if it sourced crude from an alternate (nonWCSB) source. Materially extending the duration of deficiency credits/make-up rights
would provide further opportunity for that to happen and would seemingly run counter to
the interests of WCSB producers such as the CSG members.

205

Finally, the CSG asserts that deficiency credits should be extended until such time as
excess pipeline capacity is available. 187 The test of “excess pipeline capacity” is entirely
subjective and inappropriate in the context of deficiency credits. A shipper should
contract appropriately given all of the circumstances, including the current limitations on
egress from the WCSB. Deficiency credits are not intended to be applied as an openended deferral of a shipper’s obligations under its Requirements Contract, but rather as
a temporary right to potentially recapture some of the lost value associated with a
shipper’s failure to perform its contractual obligation to deliver its monthly volume
commitment. In the scenario described by the CSG where there is a shortage of
pipeline capacity, shippers with Mainline contracts should be able to avoid any
deficiency payments by marketing unutilized committed capacity in the secondary
market, which would likely be traded at a premium given its scarcity.
14.3

206

Change in Law Clause

Suncor and the CSG cite concerns with the change in law clause, including that the
clause is of a broad nature and gives Enbridge wide discretion to increase tolls, 188 the
change in law provision reduces toll certainty for shippers, and it shifts the risks of such
changes entirely to shippers and away from Enbridge. 189

Section 16.4 of the TSAs, Appendices 9-16 of the Application (C03823-11; C03823-12; C03823-13; C03823-14;
C03823-15; C03823-16; C03823-17; C03823-18).
187 CSG response to CER IR 1.7, PDF p. 23 (C11765-2).
188 Suncor evidence para. 155 (C10215-2); CSG evidence, para. 191 (C10237-2).
189 CSG evidence, para. 191 (C10237-2).
186
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Enbridge acknowledges that the change in law provisions of the TSAs – which allow
Enbridge to increase tolls if any Governmental Authority issues or changes any laws that
require Enbridge to incur additional capital or operating expenditures or to recover
additional charges, taxes or levies in respect of the Mainline – puts some risk of future
toll increases on shippers. That risk assignment was part of the overall risk allocation
negotiated between Enbridge and potential shippers. Enbridge is effectively locking in
Mainline tolls for up to 20 years and is leaving itself only limited rights to adjust the tolls
in circumstances that are beyond its control to prevent, such as a change in law. This
provision was designed to insulate Enbridge from unforeseeable and unavoidable
actions of governments and regulators that may have a significant impact on Enbridge
Mainline operating and/or capital costs. 190

208

As is evident from Suncor’s response to Enbridge IR 1.7, change in law provisions
allowing a carrier to recover costs related to future governmental or regulatory changes
are commonplace in crude oil pipeline contracts: each of the Keystone TSAs and the
TMEP TSA allow for the pipeline operator to recover costs attributed to changes in law
and regulation as part of the pipeline’s variable toll. 191

209

Moreover, Suncor and the CSG disregard the fact that, as a result of negotiation,
Enbridge added to the TSAs a reciprocal provision that provides shippers with
contractual relief in circumstances when there is a change in law in Canada or the US
that exclusively targets Western Canadian petroleum. Such events are referred to as a
Feedstock Impairment and are addressed in TSA Section 14.4. 192
14.4

210

Suncor-Specific TSA and Open Season Concerns

Below is Enbridge’s reply to Suncor’s other primary concerns with the TSA provisions
and the Open Season Procedures. A few additional items that were raised by Suncor in
Attachment B to its evidence are addressed in Appendix 3 to this Reply Evidence.

Application, para. 112 (C03823-2).
Suncor response to Enbridge IR 1.7, PDF p. 20 (C11764-2).
192 Section 14.4 of the TSAs, Appendices 9-16 of the Application (C03823-11; C03823-12; C03823-13; C03823-14;
C03823-15; C03823-16; C03823-17; C03823-18).
190
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Open Season Over-Subscription

Suncor raises concerns with the proposed pro rata allocation in the event of an open
season over-subscription. 193 Suncor has not presented a preferred alternative open
season allocation methodology. Pro rata allocation is a common method of allocating
capacity in open seasons and is arguably fairer than a net present value calculation
(volume multiplied by term), which can disproportionately favour larger shippers. Early
in negotiations, Enbridge proposed an open season allocation methodology whereby
50% of the committed capacity would be allocated based on the net present value of
subscriptions and the remaining 50% of committed capacity would be allocated based
on a volumetric pro rata allocation. While this proposal was preferred by many
supporting shippers that planned to make larger commitments for longer terms, it was
opposed by smaller shippers. Through the negotiations, Enbridge amended the
allocation methodology to 100% pro rata as Enbridge believed it was more equitable to
treat all open season subscriptions equally on a volumetric basis.
14.4.2

212

Uncommitted Capacity Reservation

Suncor takes issue with the allocation of Mainline capacity between committed service
(up to 90%) and uncommitted service (minimum of 10%). Suncor asserts that the
percentage of uncommitted capacity should be increased (to between 20% and 50%) to
mitigate against the impacts of contracting capacity shortfalls due to over-subscription in
the open season. 194

213

Enbridge does not know at this stage whether the open season for the 90% contract
capacity will be over-subscribed or not. But if it were to be over-subscribed, it would
signal that the market wanted more, and not less, contract capacity. In that case,
increasing the percentage of spot capacity would not mitigate the contracting capacity
shortfall. Increasing the percentage of spot capacity would decrease the percentage of
contract capacity and increase the contracting capacity shortfall that would need to be
mitigated.

214

The fact is that, when there is not enough capacity to meet demand, shippers will not be
able to get all of the capacity that they want. Reallocating the contract capacity and the

193
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spot capacity will not change this fact. The only way to provide shippers with all of the
capacity that they want is to expand the Mainline, which Mainline Contracting facilitates.
215

Enbridge expects that, consistent with the current and past usage of the Mainline, it is
primarily parties with refining interests and parties that hold capacity on downstream
pipelines that will ship on the Mainline after Mainline Contracting is implemented. The
evidence filed by many of these parties indicates that they do not intend to rely on spot
service but, rather, they intend to contract for committed service to meet most if not all of
their refinery or downstream pipeline requirements. 195 The allocation of Mainline
capacity between committed service (up to 90%) and uncommitted service (minimum of
10%) is reasonable to accommodate the requirements of the parties that actually
propose to ship on the Mainline.

216

Enbridge would note that, even if 90% of the Canadian Mainline capacity is contracted in
the open season, the capacity that would be available for uncommitted service is likely to
exceed 10%. This is because committed capacity that has yet to be ramped-up, or that
is unused due to excused events, or that is not nominated for, will be used to provide
uncommitted service. Enbridge estimates that, due to these three factors, the amount of
available capacity for uncommitted volumes could be in excess of 20% at the
Commencement Date and in excess of 17% after 2025. 196
14.4.3

217

Uncommitted Toll Premium

The position of Suncor is that the uncommitted tolls should not be set at a premium to
the committed tolls. The only rationale provided by Suncor for this position is an
assertion that there is and will continue to be a shortage of pipeline capacity out of the
WCSB, such that there is no need for a toll premium on uncommitted service to
incentivize shippers to contract for committed service. 197

218

Suncor provides no demonstration that ex-WCSB pipeline capacity will in the future
continue to be scarce. Indeed, the comment recently made by the CEO of Suncor that
“the temporary economic lockdown triggered by the 2020 pandemic is giving us a
BP response to CER IR 1.4.a, PDF p. 11 (C11756-2); Cenovus response to CER 1.3.a, PDF p. 9 (C11768-2);
CCRL-FCL evidence, para. 3 (C10225-2); IOL response to CER IR 1.3.a, PDF p. 12 (C11761-2); MEG response to
CER IR 1.1.c.2, PDF p. 4 (C11753-2); Motiva response to CER IR 1.3.a, PDF p. 27 (C11760-1); URC response to
CER 1.3.a, PDF p. 8 (C11748-2).
196 Enbridge response to CER IR 2.12.c, PDF pp. 54-56 (C07648-2).
197 Suncor response to Enbridge IR 1.14.b, PDF p. 31 (C11764-2).
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glimpse into a not-too-distant future where the transformation of our energy system
could disrupt demand on a similar scale” is most consistent with the drivers of the
Evolving Scenario outlined by the CER in its EF 2020 report. 198 The Evolving Scenario
shows that the crude oil available for export would be lower than the total pipeline
capacity over the projection period once the Line 3 Replacement and TMEP are in
service. Suncor seems to acknowledge that a premium on the uncommitted tolls would
be appropriate in a circumstance where excess capacity exists. 199
219

The position of Suncor also ignores the fact that committed shippers are required to
make long-term financial commitments to the Canadian Mainline and uncommitted
shippers are not. Enbridge and a number of the stakeholders with which it conducted
the Mainline Contracting negotiations considered that this different circumstance
warranted setting the committed tolls lower than the uncommitted tolls. 200 This is
consistent with the tolling that has been approved on other contracted pipelines in
Canada, including TMEP, Keystone and Keystone XL.
14.4.4

220

Length of Term Premium

Suncor makes the assertion in its evidence that it would be appropriate to place a
premium on tolls for contracts with longer terms to better match tolls to risk. 201 When
asked by the Commission to explain the basis for this assertion, Suncor observes that
there is significant uncertainty about the market and regulatory risks facing the Canadian
Mainline in the long term. 202 Enbridge agrees with this observation. This is indeed one
of the reasons that Enbridge wants to introduce long-term contracting on the Canadian
Mainline. But the long-term uncertainty about the market and regulatory environment
provides no justification for charging higher tolls to shippers that are prepared to make
longer term contractual commitments in the face of this uncertainty. As Suncor confirms,
there are no examples of Canadian pipelines that have a toll premium for contracts with
longer terms – instead it is more commonly the case that toll discounts are offered for
longer terms. 203

Suncor response to Enbridge IR 1.2.c, PDF p. 8 (C11764-2).
Suncor response to Enbridge IR 1.14.b, PDF p. 31 (C11764-2).
200 See, for example, the IOL evidence, A5 (C10233-2).
201 Suncor evidence, para. 132 (C10215-2).
202 Suncor response to CER IR 1.7.b and c, PDF pp.19-20 (C11762-2).
203 Suncor response to Enbridge IR 1.9.b, PDF p. 23 (C11764-2).
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In any event, it seems that this issue raised by Suncor has become a non-issue. Suncor
advises that it does not recommend that Enbridge be required to offer toll premiums for
longer term contracts, but rather that contracts be limited to a shorter minimum term. 204
14.4.5

222

Contract Term

During the negotiation of the Mainline Contract Offering, the parties that ship most of the
volumes on the Mainline indicated to Enbridge that they were interested in securing
long-term assured access to capacity and long-term toll certainty. These requests are
reiterated in the evidence that has been filed in this proceeding by BP, Cenovus, IOL,
Motiva, and URC.

223

Suncor appears to have different interests than do these other shippers. Suncor’s view
is that the maximum contract term should be no more than five years. 205 It is also
Suncor’s view that, if contract lengths of eight to 20 years are approved, the tolling
methodology should allow for changes to the tolls to be made over the contract term in
order to account for changing market conditions and potential future risks. 206

224

Suncor’s request for a maximum five-year contract term is premised on an assertion that
Enbridge is proposing to charge a significantly higher toll at the beginning of contracting
to account for long-in-the-future risks. 207 When asked by Enbridge to provide the basis
for this assertion, Suncor referred to Tables 6, 7, 8 and Q/A 54 and 55 of the Concentric
Additional Written Evidence. 208 That evidence does not indicate that a premium has
been built into early-year tolls to compensate for later-year risks. 209

225

The essence of the Suncor position is that Enbridge should only be permitted to contract
for a term (a maximum of five years) for which the risk profile of the Mainline is
reasonably well understood and quantifiable. 210 While a reduced contract term might
suit Suncor’s interests, this ignores that one of the very reasons for Mainline Contracting
is to permit Enbridge to mitigate its long-term volume risk, as its Canadian pipeline
competitors have been permitted to do. It also ignores that other shippers seem to value

Suncor response to CER IR 1.7.b and c, PDF pp.19-20 (C11762-2).
Suncor evidence, para. 131 (C10215-2).
206 Suncor evidence, para. 132 (C10215-2); Suncor response to CER IR 1.7.d, PDF p. 20 (C11762-2).
207 Suncor evidence, para. 131 (C10215-2).
208 Suncor response to Enbridge IR 1.8.a, PDF pp. 21-22 (C11764-2).
209 Concentric reply evidence, A85.
210 Suncor response to CER IR 1.7.b, PDF p. 19 (C11762-2).
204
205

Enbridge Pipelines Inc.
Application for Canadian Mainline Contracting
RH-001-2020 File No.: OF-Tolls-Group-E101-2019-02 02

Enbridge Reply Evidence
Page 83 of 94

the certainty of access to Mainline capacity much more than Suncor does, and they want
the option to contract for up to 20 years. They ought not be denied that option just
because Suncor has a different preference.
226

Suncor’s request for a tolling methodology that allows the tolls to change as market
conditions change over the contract term is also inconsistent with what most shippers
want, as was clearly communicated to Enbridge during the negotiations. They want to
be insulated from toll increases that would result from future Mainline cost increases or
throughput reductions. That is why they negotiated fixed tolls for committed service.
They want toll certainty. They are not interested in making contractual commitments that
are subject to the toll uncertainty that Suncor advocates.
14.4.6

227

Capacity Expansions and Line 5 Surcharge

Suncor raises two concerns related to the proposed uncommitted tolls, specifically
regarding future Mainline capacity expansions and the Line 5 surcharge.
14.4.6.1 Mainline Capacity Expansions

228

Suncor states that Enbridge has not provided sufficient information to demonstrate how
uncommitted shippers’ “proportionate share” of expansion costs will be determined or
how tolls will be derived once the “proportionate share” of expansion costs is
determined. 211

229

This assertion ignores the evidence on the record. As the Commission pointed out in an
IR to Suncor, Enbridge stated in the Application that it will apply to the CER for approval
to include the uncommitted shippers’ proportionate share of costs of future Mainline
expansions in the uncommitted tolls at a future date, when the details of those projects
and costs are known. 212 Clearly they are not known now and cannot be determined by
the CER in this proceeding, and Enbridge is not applying for approval of these unknown
future tolls as part of the Application. What Enbridge is proposing is that, on a case-bycase basis, Enbridge and shippers will negotiate the appropriate expansion costs to be
included in the uncommitted tolls, with such negotiations being based on the information
available at the time, including capital cost estimates, operating cost estimates, volume
assumptions, utilization of spot capacity, capacity available for spot volumes including
211
212

Suncor evidence, para. 143 (C10215-2).
CER IR No. 1.8 to Suncor, PDF pp. 9-10 (C11338-2).
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any incremental expansion spot capacity, and the allocation of risk for all these items.
This is very similar to how expansions have been treated under the CTS. These future
costs and tolls will be subject to CER oversight, and shippers will have recourse to the
CER if they believe they are bearing an inappropriate share of the costs.
14.4.6.2 Line 5 Surcharge
230

Suncor also claims that, by adding the Line 5 Surcharge to the uncommitted tolls,
uncommitted shippers would effectively pay twice for the cost of the Line 5 tunnel.
Suncor reasons that the uncommitted tolls are set at a premium to the committed tolls
and the committed tolls already have implicitly included in them recovery of costs
associated with the Line 5 tunnel. 213 Suncor states that a capital cost of US$500 million
for the Line 5 tunnel is implicitly included in the committed tolls, which it anticipates will
be less than the actual costs of the Line 5 tunnel. 214

231

Suncor misconstrues the statement made by Enbridge, in its response to CER IR 1.8.e,
that “Mainline Contracting committed tolls have implicitly included in them recovery of
costs associated with a Line 5 tunnel”. The statement was made in the context of
comparing the Mainline Contracting tolls and the CTS exit tolls. Enbridge was simply
recognizing that Line 5 tunnel costs would have to be recovered through the negotiated
committed toll amounts, because the committed tolls cannot be increased to recover any
Line 5 tunnel costs. Enbridge bears the risk of whether the committed tolls will actually
be sufficient to allow it to recover Line 5 tunnel costs (whatever those costs may
ultimately be) and all other costs that it may incur, including its cost of capital.

232

As Enbridge has previously made clear to Suncor, the committed tolls do not include any
specific Line 5 tunnel costs. 215 The committed tolls were not determined based on the
recovery of Line 5 tunnel costs or any other costs. The committed toll amounts are
negotiated amounts. The outcome of the negotiation was that, under the TSAs, the
committed tolls would include the Line 5 Surcharge, 216 meaning that the committed tolls
will not be adjusted to recover any Line 5 tunnel costs. This was a concession made by
Enbridge to shippers that are prepared to make long-term contractual commitments to
Suncor evidence, paras. 145-146 (C10215-2); Suncor response to CER IR 1.9.c, PDF pp. 24-25 (C11762-2).
Suncor response to CER IR 1.9.c, PDF pp. 24-25 (C11762-2).
215 Enbridge response to Suncor IR 1.28.a, PDF p. 91 (C07660-2).
216 Definition of “Line 5 Surcharge”, Section. 7.1(b) of the TSAs, Appendices 9-16 of the Application (C03823-11;
C03823-12; C03823-13; C03823-14; C03823-15; C03823-16; C03823-17; C03823-18).
213
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the Canadian Mainline and to provide the toll certainty that could not be fully achieved
under the CTS.
233

The uncommitted toll amounts were also determined by negotiation. The outcome of the
negotiation was that the Line 5 Surcharge would be added to the uncommitted tolls to
permit Enbridge to recover the uncommitted shippers’ proportionate share of the Line 5
tunnel costs. This outcome reflects that uncommitted shippers, unlike committed
shippers, undertake no obligation to use the Mainline or make any payment beyond the
monthly charge for service should they choose to nominate. Adding the Line 5
Surcharge to the uncommitted tolls would not, as Suncor claims, result in uncommitted
shippers effectively paying twice for costs associated with the Line 5 tunnel on the basis
that US$500 million of the costs are already “implicitly included” in the committed tolls.
The committed tolls were not determined based on cost recovery and they do not
include any specific Line 5 tunnel costs.
14.4.7

234

Reliance on Enbridge Communications During Open Season

Suncor raises concerns with the wording in the Open Season Procedures that shippers
cannot rely on communications with Enbridge to clarify or explain the TSAs or open
season documents. 217

235

The paragraph noted by Suncor 218 must be read in the context of the Disclaimer section
in which it is situated, as well as the balance of the Open Season Procedures more
generally. As is the case in any commercial transaction entered into among
sophisticated parties, each individual party will ultimately be responsible for the
performance of and reliance upon its own due diligence. 219 While Enbridge has and will
continue to work and engage with potential shippers in good faith to assist with their
review and understanding of the various documentation included in the open season
package, it is the ultimate responsibility of the potential shipper, together with its
advisors, to ensure and rely upon the extent of its own independent review and
evaluation of all current forms of the posted open season documentation, including the
Open Season Procedures and the TSAs. It would be inappropriate to shift any portion of

Suncor evidence, paras. 147-148 (C10215-2).
Open Season Procedures, Article I, PDF p. 4 (C03823-19).
219 This point is expressly stated as a shipper acknowledgement in (c) of the 4th paragraph of the Disclaimers section
of the Open Season Procedures (C03823-19).
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that responsibility, or impose liability for any failure by such potential shipper to satisfy its
responsibility, on Enbridge.
14.4.8
236

Impacts of Lakehead Apportionment

Suncor states that apportionment of the Lakehead System remains a possibility under
Mainline Contracting and that the TSAs should be amended to clearly address the issue
of the impacts of Lakehead System apportionment on committed and uncommitted
service. 220

237

Enbridge is not clear on how specifically Suncor thinks the TSAs need to be amended to
address concerns related to Lakehead System apportionment. The TSAs clearly state
that Enbridge Mainline apportionment relieves shippers of obligations to ship or pay
under the TSA, and the Enbridge Mainline is defined in the TSAs to include both the
Canadian Mainline and Lakehead System. 221 In addition, the Pro-Forma Rules and
Regulations Tariff clearly states that shippers will be apportioned on a pro rata basis in
the event of apportionment on the Lakehead System. 222
14.5

238

CSG-Specific TSA Concerns

The CSG raises several additional concerns with the proposed TSA provisions. Below is
Enbridge’s reply to those concerns.
14.5.1

239

Service Hauls

The CSG correctly notes that shippers must commit to transporting their monthly volume
commitment within a specific Service Haul segment – short, medium or long – and that
each segment is divided into two hauls, ex-Edmonton and ex-Hardisty (which includes
receipts at Hardisty, Kerrobert, Regina and Cromer). 223 Beyond that, however, the CSG
appears to misunderstand the Service Haul concept. The CSG incorrectly states that
the Long Haul is for delivery downstream of Superior: 224 The Long Haul is for delivery
anywhere downstream of the Canada-US border, including Clearbrook and Superior.
The CSG goes on to say that shippers must identify specific delivery points within the

Suncor evidence, paras. 150-152 (C10215-2).
TSA Section 5.5(a); definition of “Enbridge Mainline”, Appendices 9-16 of the Application (C03823-11; C03823-12;
C03823-13; C03823-14; C03823-15; C03823-16; C03823-17; C03823-18).
222 Pro-Forma Crude Petroleum Rules and Regulations Tariff, Section 16(c) (C03823-40).
223 CSG evidence, para. 130 (C10237-2).
224 CSG evidence, para. 130. (C10237-2).
220
221

Enbridge Pipelines Inc.
Application for Canadian Mainline Contracting
RH-001-2020 File No.: OF-Tolls-Group-E101-2019-02 02

Enbridge Reply Evidence
Page 87 of 94

TSA, 225 and that locking in a destination would take away a producer’s flexibility as to
whom to sell its oil. 226 This too is incorrect. Shippers do not have to select a specific
delivery point in their TSAs; they simply commit to a Service Haul, which has multiple
delivery points. 227 This means that a shipper with a Long Haul contract can deliver off of
the Enbridge Mainline anywhere downstream of the Canada-US border. Service Haul
commitments are much more flexible than point to point contracting, which is the norm
on most contracted crude oil pipelines.
240

On the issue of the sizing of the Medium Haul, Enbridge notes that the Medium Haul
was sized not due to area refinery capacities as alleged by the CSG 228 but to preserve
optimization of Enbridge Mainline operations and to maximize total WCSB egress
capacity. The Enbridge Mainline has a capacity differential between ex-Gretna and exSuperior of approximately 471 kbpd, which aligns closely with the Medium Haul
contractual limit.
14.5.2

241

Alternate Receipt Points

The CSG states that the alternative receipt point option under the TSAs is of diminished
value due to the higher toll required to be paid for the nominated alternative service. 229
In reply, Enbridge notes that if a producer took out an ex-Hardisty contract and elected
to bring in its volume at a Canadian receipt point downstream of Hardisty, that shipper
would actually pay a lower committed toll than the toll from Hardisty and not a higher toll
because Receipt Points (Hardisty) include all of Hardisty, Kerrobert, Regina and Cromer.
Furthermore, Enbridge notes that for their Mainline shipments over the past five years,
the CSG members have followed consistent patterns of receipt point utilization. As
such, the 25% flexibility provided by the TSAs to bring in volumes at Edmonton for exHardisty shippers should provide these shippers with sufficient flexibility. Finally,
Enbridge notes that today, if a shipper that normally brings in volume at Hardisty elects
in a month to bring in volumes instead at Edmonton, it must pay the higher Mainline toll
from Edmonton for that month. It will be no different under Mainline Contracting.

CSG response to Enbridge IR 1.26.b, PDF p. 61 (C11771-2).
CSG evidence, para. 132 (C10237-2).
227 With the exception of the E2H haul, which delivers only at Hardisty.
228 CSG evidence, para. 138 (C10237-2).
229 CSG evidence, para. 140 (C10237-2).
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Failure to Tender Charge

The CSG states that refiners are less likely to incur Failure to Tender Charges because
they are more likely to be able to claim an excused event at their refinery. 230 While
Enbridge disagrees that refiners have any more ability to claim excused events than
producers, and in fact expects that producers will be more likely to claim excused events
than refiners, more importantly, excused events have nothing to do with the Failure to
Tender calculations or charges. Failure to Tender Charges are based on monthly
allocated nominations after any priority volumes are nominated and accepted, and
shippers receive a tolerance of 3% of the allocated nominations. Excused events, on
the other hand, reduce a shipper’s obligation to deliver its monthly volume commitment
under its TSA and have nothing to do with fulfilling allocated nominations with supply on
a monthly basis.

243

The CSG also notes that Enbridge has reduced its nomination tolerance from 5% to 3%
and states that this reduction negatively impacts shippers that rely on a certain level of
flexibility and variance in their production from month to month. 231 Shippers today on the
Canadian Mainline meet or exceed the 97% level on a routine basis, and Enbridge
believes the 3% tolerance is sufficient to address shifts in production. In the event that a
shipper’s production shifts greater than the 3% tolerance and the shipper knows it will
not be able to acquire other volume to address the shortfall, the shipper should submit a
lower original nomination. If, instead, the shipper knows its production has declined but
does not submit a lower original nomination, and it ultimately exceeds the 3% tolerance,
it is appropriate that the shipper receive a Failure to Tender Charge.
14.5.4

244

Force Majeure

The CSG is confused about what force majeure relief is available and to whom today
under uncommitted service on the Mainline, and how force majeure relief will apply in
the future under Mainline Contracting.

245

The CSG states that Enbridge is dropping the current force majeure clauses and
replacing them with “excused events” clauses in the TSAs, which in the CSG’s view will
result in less flexibility for producers and impose costs as they adapt to unanticipated
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CSG evidence, para. 156 (C10237-2).
CSG evidence, para. 157 (C10237-2).
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changes in production schedules. 232 In reply, Enbridge notes that the excused events
provisions are not a “replacement” for the force majeure provision in the Rules and
Regulations Tariff. The force majeure provision currently in the Rules Tariff relates to
monthly nominations under the tariff and provides shippers with relief from payment of
the non-performance penalty in appropriate circumstances, whereas the excused event
provisions relate to contractual obligations under the TSAs.
246

The CSG further states that currently, if a producer experiences a force majeure event, it
is relieved from its obligation to deliver to a customer volumes it is no longer able to
produce. 233 As the CSG later acknowledged in response to Enbridge IR 1.31, this relief
has nothing to do with uncommitted service or the Rules and Regulations in place on the
Enbridge Mainline, but rather is a term in the contract between the crude seller and
buyer. 234

247

The CSG also states that the removal of the force majeure clause shifts the risk and
burden of dealing with unexpected production upsets to producers. 235 Enbridge notes
that while it is removing the force majeure provision from its Rules Tariff, producers will
still have contractual relief for production upsets under the excused event provisions in
the TSAs, and will only be charged Failure to Tender Charges for production upsets that
occur after a producer’s nomination has been accepted by Enbridge in a month.
Enbridge sees this as the appropriate allocation of risk as it does not believe that a
pipeline operator that is in no way involved in production should bear the risk of
production upsets once a shipper’s nomination has been accepted and space allocated
to it on the pipeline system.

248

Finally, the CSG states that the force majeure language in the TSAs could result in
potentially a “much broader application of Force Majeure” on Enbridge’s part than
today. 236 Today, under the Rules Tariff, Enbridge does not have force majeure relief for
itself because Enbridge is not contractually bound to provide service to shippers from
which it requires such relief. While Enbridge must provide service pursuant to its
common carrier obligations, that differs from a contractual requirement from which force

CSG evidence, para. 160 (C10237-2).
CSG evidence, para. 161 (C10237-2).
234 CSG response to Enbridge IR 1.31, PDF p. 67 (C11771-2).
235 CSG evidence, para. 162 (C10237-2).
236 CSG evidence, para. 164 (C10237-2).
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majeure relief may be necessary, as will be the case under Mainline Contracting. As
clarified in its response to Enbridge IR 1.32, the CSG appears to be referring in this
statement to the force majeure provision in the CTS. 237 The CTS force majeure
provision does not apply to monthly service on the Enbridge Mainline but rather to the
terms of the CTS Agreement itself, and specifically to Section 19.5 regarding the
calculation of the Minimum Threshold Volume. The CTS definition of “force majeure”
therefore has nothing to do with monthly service on the Canadian Mainline and
Enbridge’s current obligations in that respect, and is not an appropriate comparison for
the force majeure clause in the proposed TSAs, which applies to Enbridge’s obligation to
provide services to contract holders each month.
14.5.5
249

Flex Service

The Flex Service Term was not introduced to “appease producers”, as the CSG
claims. 238 During the negotiations of the Mainline Contract Offering, there were
discussions about shorter contract terms, but the preference was expressed to Enbridge
for the flex offering because of the optionality that it would provide. 239 There is a
possibility that no Flex Service Term contracts will be allocated capacity, which would be
the case if every haul was fully or over-subscribed in the open season. But as Enbridge
stated in its response to CER IR 2.28.e, 240 a fully or over-subscribed open season was
not Enbridge’s expectation at the time of the open season in September 2019 and is not
currently the expectation.
14.5.6

250

Ramp Up

The TSAs provide ramp-up rights, which allow committed shippers to increase their
volume commitments over the early years of contracting – until December 31, 2025 – to
correspond to anticipated increases in production or refining capability. The CSG
expresses a general concern that the December 31, 2025 deadline for ramp-up is a
short timeframe for making decisions about new production that could be committed for
the long-term. 241 However, in spite of being asked, none of the members of the CSG
provides any evidence that they have pending projects for which the ramp-up provision

CSG response to Enbridge IR 1.32, PDF pp. 68-69 (C11771-2).
CSG evidence, para. 169 (C10237-2).
239 Enbridge response to CER IR 2.28.d, PDF p. 117 (C07648-2).
240 Enbridge response to CER 2.28.e, PDF p. 118 (C07648-2).
241 CSG evidence, para. 171 (C10237-2).
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would be problematic. 242 Nor, apart from expressing a general concern, does the CSG
make any constructive recommendations about ramp-up. Enbridge believes that the
ramp-up rights as proposed are reasonable in providing additional flexibility to committed
shippers.
14.5.7
251

Assignments and Third Party Nominations

The CSG states that the assignment clauses in the TSAs do not provide adequate detail
for a shipper to understand how it would be able to trade in and out of its capacity
position in a dynamic manner and notes the threshold for high volume shippers, implying
the threshold is more beneficial for refiners than producers. 243

252

The assignment clauses in the TSAs are industry standard, including the requirement
that the original committed shipper remain responsible for the obligations under the
contract. And while the CSG asserts that the terms of the TSAs are preferential to
refiners, including the high volume discount, the CSG glosses over the fact that one of
its members, CNRL, is one of the producers that has sufficient production capacity to be
eligible for this discount. 244 Furthermore, the CSG disregards the possibility that small
producers may aggregate their volumes under a single TSA executed by an aggregator,
such as Shell Trading Canada, to qualify for the high volume discount.
14.5.8

253

Cancellation Rights

The CSG states that the contracts have very limited cancellation rights and takes issue
with the fact that Enbridge has sole discretion to determine whether the condition
precedents have been satisfied. 245 The right of Enbridge to exercise its discretion as to
whether or not the conditions precedent relating to regulatory approvals have been
satisfied is in line with industry standards and is entirely reasonable. It would not be
feasible or realistic to expect Enbridge to try to obtain the consent or agreement of all
contracting shippers as to the appropriateness of the regulatory approvals. Further, to
the extent that Enbridge is exercising its unilateral right of termination for failure to satisfy

CSG response to Enbridge IR 1.33, PDF p. 70 (C11771-2).
CSG evidence, paras. 173, 175 (C10237-2).
244 CSG evidence, para. 176, Figure 8 (C10237-2).
245 CSG evidence, para. 182, 184 (C10237-2).
242
243

Enbridge Pipelines Inc.
Application for Canadian Mainline Contracting
RH-001-2020 File No.: OF-Tolls-Group-E101-2019-02 02

Enbridge Reply Evidence
Page 92 of 94

the conditions precedent prior to the Outside Date, Enbridge will be subject to the
requirement to act reasonably in the exercise of such right. 246
254

Shippers also have a right to terminate in the event that a Governmental Authority has
determined a portion of the TSAs to be invalid and Enbridge and the affected committed
shippers are unable to mutually agree to a renegotiation of the TSAs. 247

255

The CSG does acknowledge that under the Keystone, Keystone XL and TMEP TSAs,
shippers “were not permitted to cancel their shipping commitments except in limited
circumstances, such as where the carrier failed to obtain the necessary regulatory
approvals”. 248
14.5.9

256

Nomination Procedures

The CSG asserts that the provision of the TSAs which states that Enbridge may change
its nomination procedures from time to time in its sole discretion introduces risks that
make the prospect of signing a TSA highly undesirable. 249

257

Enbridge’s nomination procedures are set out in its Rules and Regulations Tariff. If
Enbridge were to modify the nomination procedures in the Rules Tariff in the future to
such a degree that they conflicted or were inconsistent with the terms of the TSA, the
terms of the TSA would prevail. 250 The TSAs provide that Enbridge may make
“reasonable amendments or modifications” to the Rules Tariff that do not “materially
derogate” from the parties’ rights and obligations under the TSAs. 251 As such, a
nomination change that would materially derogate from a shipper’s rights and obligations
under the TSAs would be precluded by TSA Section 14.1. Finally, any changes to the
Rules Tariff would be subject to CER oversight, and shippers would have recourse to the
regulator if they had concerns with a tariff change.

Section 3.5.a of the TSAs, Appendices 9-16 of the Application (C03823-11; C03823-12; C03823-13; C03823-14;
C03823-15; C03823-16; C03823-17; C03823-18).
247 Section 14.3 of the TSAs, Appendices 9-16 of the Application (C03823-11; C03823-12; C03823-13; C03823-14;
C03823-15; C03823-16; C03823-17; C03823-18).
248 CSG response to Enbridge IR 1.34, PDF pp. 71-72 (C11771-2).
249 CSG evidence, paras. 189-190 (C10237-2).
250 Section 14.1 of the TSAs, Appendices 9-16 of the Application (C03823-11; C03823-12; C03823-13; C03823-14;
C03823-15; C03823-16; C03823-17; C03823-18).
251 Section 14.1 the TSAs, Appendices 9-16 of the Application (C03823-11; C03823-12; C03823-13; C03823-14;
C03823-15; C03823-16; C03823-17; C03823-18).
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14.5.10 Capacity Expansion
258

The CSG makes erroneous claims about future Mainline expansions in its evidence. 252
First, the Committed Volume Increase Option exists only for the two-year period
following the Commencement Date, applies only to a Service Haul that has uncontracted
committed capacity, and does not give committed shippers a perpetual preferential right
to acquire additional Mainline capacity as the CSG suggests.

259

Second, original committed shippers will not have a preferential right to expansion
capacity as asserted by the CSG. The Future Market Access Contract Conversion right
set out in TSA Section 16.5 permits a committed shipper to convert all or a portion of its
Mainline TSA to a new service offering only to the extent that it has been awarded
capacity under a future open season offering and, in such circumstance, only in an
amount that does not exceed the volume allocated to it pursuant to that future open
season. 253 Producers that do not sign up in the initial Mainline open season would be
able to participate equally with Mainline committed shippers in the future open season
for Mainline expansion capacity or downstream pipeline capacity. They are in no way
precluded from doing so if they do not participate in the initial Mainline open season.
14.6

260

Saskatchewan-Specific Open Season Concern

Saskatchewan states that it anticipates that longer haul contracts from Alberta-based
terminals will be preferred over Saskatchewan- and Manitoba-based terminals, due to
over-subscription of the contract space during an open season. 254 When asked for a
reference to the portion of the Open Season Procedures that would support Enbridge
preferring contracts from Alberta-based terminals over contracts from Saskatchewanand Manitoba-based terminals, Saskatchewan did not provide such a reference but
instead quoted a passage from CCRL and FCL relating to the exercise of market power
in the secondary market. 255

261

The fact is that the Open Season Procedures do not permit Enbridge to prefer longer
haul contracts from Alberta-based terminals over Saskatchewan- and Manitoba-based

CSG evidence, paras. 192-193 (C10237-2).
Section 16.5 of the TSAs, Appendices 9-16 of the Application (C03823-11; C03823-12; C03823-13; C03823-14;
C03823-15; C03823-16; C03823-17; C03823-18).
254 Saskatchewan evidence, para 64 (C10235-2).
255 Saskatchewan response to ENB IR 1.8.a, PDF p. 18 (C11754-3).
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terminals. Set amounts of capacity are set aside for contracting in each Service Haul. 256
In the event that parties desire to contract for more capacity in a given Service Haul than
there is capacity, then committed capacity for that Service Haul will be allocated on a pro
rata basis, one tranche at time. 257 For example, if a shipper from Alberta would like to
contract for service from Hardisty to Flanagan and a shipper from Saskatchewan would
like to contract for service from Kerrobert to Flanagan, they will both be seeking
contracts for ex-Hardisty Long Haul service. Assuming that neither shipper is seeking
ramp-up or a Flex Service Term, the contracts of both shippers will be considered at the
same time and given the same priority. If the ex-Hardisty Long Haul service is oversubscribed, then the Alberta shipper and the Saskatchewan shipper will each get a pro
rata share of the ex-Hardisty Long Haul committed capacity.

256
257

Open Season Procedures, Part II.B. Pipeline Capacity Available to Contract (C03823-19).
Open Season Procedures, Part IV. Request for Service Allocation and Oversubscription Procedures (C03823-19).

